
THE EMPIRE STATE SLAPPS BACK: NEW YORK'S
LEGISLATIVE RESPONSE TO SLAPP SUITS

INTRODUCTION

The First Amendment to the U.S. Constitution1 is perhaps

the most popularly known passage in the entire document. The

Amendment's six, clauses embrace the fabric of our political

establishment and reflect the ideals of the Enlightenment. Every
U.S. citizen is taught at an early age about these ideals,

particularly the freedom of speech and the free exercise of

religion. Often overshadowed by the Amendment's more familiar

clauses, but of equal importance, is the Petition Clause, which
guarantees "the right of the people... to petition the Government

for a redress of grievances."2 This clause ensures public partici-

pation in the political process, the foundation of our representa-

tive democracy. The right to petition the government comprises

a variety of social and political activities. Despite being encour-

aged by legal3 and cultural norms, this right is imperiled by an

onslaught of lawsuits improperly filed against political activists.

Strategic Lawsuits Against Public Participation4 ("SLAPPs")

are a potent means of retaliating against individuals and groups

who have petitioned the government on issues of public concern.
SLAPPs are lawsuits instituted to intimidate political opponents
by calling upon the courts to sanction constitutionally protected

1. "Congress shall make no law respecting an establishment of religion, or prohibiting
the free exercise thereof; or abridging the freedom of speech, or of the press; or the right
of the people peaceably to assemble, and to petition the Government for a redress of
grievances." U.S. CONST. amend. I.

2. Id.

3. N.Y. ENVTL. CONSERV. LAW § 8-0103(2) (McKinney 1984). This section of the New
York State Environmental Quality Review Act ("SEQRA") declares that "[e]very citizen has
a responsibility to contribute to the preservation and enhancement of the quality of the
environment." Id.

4. Two University of Denver professors, Penelope Canan and George W. Pring, coined
the term "SLAPP." They initially studied 100 SLAPPs, and established a qualitative and
quantitative analysis of this problem. See Penelope Canan & George W. Pring, Studying

Strategic Lawsuits Against Public Participation: Mixing Quantitative and Qualitative

Approaches, 22 LAw & Soc'y REV. 385 (1988) [hereinafter Canan & Pring I]; Penelope
Canan & George W. Pring, Strategic Lawsuits Against Public Participation, 35 Soc. PROBS.

506 (1988) [hereinafter Canan & Pring II]. Their study was subsequently expanded to
include a total of 228 SLAPPs. See George W. Pring, SLAPPs, Strategic Lawsuits Against

Public Participation, 7 PACE ENVTL. L. REV. 3 (1989); Penelope Canan, The SLAPP from

a Sociological Perspective, 7 PACE ENvrL. L. REV. 23 (1989).
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behavior.5 Litigation is used to transfer a public debate from the

political arena to the judicial arena, where the forum appears

more favorable.6

SLAPPs arise most often where individuals and groups either

have challenged the viability of a proposed new economic venture,

one requiring a governmental license or public permit, or have

commented on the performance of a public servant.7 In response,

the public participants become the targets of frivolous' lawsuits

seeking millions of dollars in damages.9 Cloaked as nondescript,

apolitical judicial claims, SLAPPs are reactions to past or

anticipated opposition to political issues. Significantly, these suits

are not instituted to vindicate any cognizable legal interest."

Instead, the intent of the litigant is to "chill" political opposi-

tion.11

The emergence of the SLAPP phenomenon highlights the
inadequacy of existing procedural and substantive rules for

discouraging the institution of such suits.'2 SLAPP "filers" 3

achieve their goal of stifling political opposition simply by filing
multimillion dollar suits. Each day the suit is pending the filers

successfully prevent or deter citizens from pursuing their First

Amendment rights to free speech and to petition the govern-

ment.'4 SLAPPs threaten our liberty and freedom by making

debate and political engagement on issues of public concern

prohibitively expensive.

5. Canan,supra note 4, at 23.

6. See Canan & Pring II, supra note 4, at 515.

7. Canan, supra note 4, at 25.

8. The term "frivolous" is used to describe civil litigation wrongfully instituted. See

John W. Wade, On Frivolous Litigation: A Study of Tort Liability and Procedural

Sanctions, 14 HOFSTRA L. REV. 433 (1986) (providing a more detailed discussion of

frivolous litigation).

9. Canan, supra note 4, at 26. The average SLAPP plaintiff seeks damages of

$9,000,000. Id.

10. Ralph M. Stein, SLAPP Suits: A Slap at the First Amendment, 7 PACE ENVTL. L.

REV. 45, 49 (1989).

11. Id.

12. See infra part II.

13. The term "filer" is used to describe a party filing the SLAPP.

14. See infra notes 23-30 and accompanying text.
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This note examines the SLAPP problem in New York,

analyzes existing responses to these suits, and suggests modifica-

tions for a more effective legislative response in New York. Part

I examines the nature of SLAPPs and the risk the suits pose to

citizen participation in environmental enforcement in New York,

and discusses inherent limitations for any proposed solutions.

Part II underscores the need for legislative action to thwart

SLAPPs by analyzing common substantive and procedural

defenses to these suits, as well as rules for discouraging improper

litigation, as a means of eliminating the impetus to SLAPP. Part

III analyzes the legislative response to SLAPPs in Washington

and California. Part IV analyzes the anti-SLAPP suit law in New

York 5 and suggests amendments for a more effective legislative

response.

I. BACKGROUND

An effective resolution to the SLAPP problem requires an

understanding of the nature of a SLAPP, the threat SLAPPs pose

to public participation in New York, and limiting factors that

must be considered when formulating solutions to the SLAPP
problem.

A. What Is a SLAPP?

A SLAPP is a civil lawsuit filed against non-governmental

individuals and groups for having communicated their views to a

governmental body or official on an issue of some public con-

cern.'6 SLAPP filers institute these suits in response to a wide

variety of legitimate political activities. These activities relate to

an assortment of public interest issues including zoning, land use,

taxation, civil liberties, environmental protection, public educa-

tion, animal welfare, and the accountability of professionals and

public officials. 17 Observers estimate that filers institute hun-

dreds of these suits every year.18

15. See N.Y. CIv. RIGHTS LAW §§ 70, 76 (McKinney Supp. 1993); N.Y. CIrV. PRAC. L.

& R. §§ 3211, 3212 (Mc~inney Supp. 1993).

16. Pring, supra note 4, at 4.

17.. See Canan & Pring I, supra note 4, at 388-89.

18. Pring, supra note 4, at 5.
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The SLAPP phenomenon was originally exposed by University
of Denver professors Penelope Canan and George W. Pring."9

Canan and Pring identified and studied a total of 228 SLAPPs.2 °

Their research suggests that SLAPPs are examples of the use of
law as an instrument of political power.2 Filers further econom-
ic or occupational interests by employing the judicial power
against activities protected by the Petition Clause. This is done
by rephrasing a political debate into a private legal battle.22

There are four general motives for filing SLAPPs. SLAPPs
seek to retaliate against political opposition, attempt to prevent
future opposition and intimidate political opponents, and are
employed as a strategy to win an underlying economic battle,
political fight, or both.23  These suits effectively chill First
Amendment rights by exacting a price for public participation.24

Unlike meritorious litigation, the SLAPP plaintiffs goal is not to
"win" the lawsuit. Instead, the SLAPP plaintiffs goal is to
prevent citizens from exercising their political rights or to punish
them for having done so. This goal is realized by instituting
multimillion dollar lawsuits intended to intimidate people into

19. See Canan & Pring II, supra note 4.

20. See Pring, supra note 4, at 7; see infra notes 74-80 and accompanying text
(discussing criteria and problems identifying SLAPPs).

21. Canan & Pring I, supra note 4, at 386.

22. Id. at 389. "Lawsuit claims did not correspond to the original public controversy
(e.g., zoning or civil rights), but recharacterized the controversy in language that effectively
assured court acceptance (e.g., libel or interference with economic advantage)." Id.

23. Canan and Pring have identified four motives for filing SLAPPs:

(1) the intent to retaliate for successful opposition on an issue of public

interest;

(2) the attempt to prevent expected future, competent opposition on
subsequent public policy issues;

(3) the intent to intimidate and, generally, to send a message that

opposition will be punished; and
(4) a view of litigation and the use of the court system as simply another

tool in a strategy to win a political and/or economical battle.

Canan, supra note 4, at 30.

24. There is a judicial presumption that this type of litigation effectively chills public

participation. As the Supreme Court has stated:

A lawsuit no doubt may be used ... as a powerful instrument of coercion or
retaliation.... Regardless of how unmeritorious the ... suit is, the [defen-
dant] will most likely have to retain counsel and incur substantial legal

expenses to defend against it .... Furthermore .... the chilling effect ...

upon [a defendant's] willingness to engage in protected activity is multiplied
where the complaint seeks damages ....

Bill Johnson's Restaurants v. NLRB, 461 U.S. 731, 740-41 (1983).
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silence by making it prohibitively expensive for them to pursue

First Amendment rights to free speech and to petition the

government. Although the citizen defendants typically prevail,'

the time, expense, and stress involved in defending a multimillion

dollar lawsuit seriously jeopardizes future citizen participation in

government.26

A single SLAPP can have deterring effects far beyond the

specific case27 and cause individual and group petitioning

activity to disintegrate. 2
' Even if the individuals and groups win

the suit, they still lose because they have incurred costs. For

individuals and groups with limited resources, defending a

multimillion dollar suit demands the expenditure of extraordinary

amounts of time and money.29 Costs are also incurred where the

public participants' activities are curtailed because their attention

was diverted to the litigation.3 °

To understand better the context in which these suits arise,

it is helpful to examine a few scenarios in which individuals and

groups were SLAPPed. In Protect Our Mountain Environment,

Inc. v. District Court, the Gayno Corporation filed an application
with officials of Jefferson County, Colorado to obtain the rezoning
of 507 acres of land near Evergreen, Colorado. 31 Gayno intended

25. Canan, supra note 4, at 26. The chances of a defendant winning a SLAPP suit

substantially improved (from 67% to 82%) if the Petition Clause was raised as a defense.

Id. These numbers can be misleading because they do not reflect the many SLAPPs where

the victim prevails because the suit is not prosecuted or is withdrawn rather than won at

trial by the defendant. Often, SLAPP filers will not prosecute a claim because they have

achieved their political goals, which were independent of the disposition of the litigation.

26. Id. Canan and Pring identified 1873 parties who spoke out and were sued for an

average of $9,000,000 by 654 other parties (423 individuals and 231 groups), whose

primary interests were economic. Most defendants prevailed after an average of three

years. Id.

27. Id. at 30.

28. Tessa Melvin, Developer's Suit Is Ruled Retaliatory, N.Y. TIMES, Apr. 14, 1991, at

B2.

29. Joseph J. Brecher, The Public Interest and Intimidation Suits: A New Approach,

28 SANTA CLARA L. REV. 105, 118 (1988).

30. Id.

31. Protect Our Mountain Enironment, Inc. v. District Court, 677 P.2d 1361, 1362-63

(Colo. 1984).
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to use the land for commercial real estate development.32 The
Jefferson County Board of Commissioners approved the applica-
tion and reclassified the 507 acre tract to permit planned
development.3 In response, Protect Our Mountain Environment
("P.O.M.E."), a community environmental group, and nine
individuals filed an action against the Board and Gayno, attempt-
ing to overturn the Board's decision.34 P.O.M.E. complained that
the Board had exceeded its jurisdiction, considered the environ-
mental impact of the project inadequately, and abused its
discretion in issuing the permit. 35 Their claims were supported
by testimony of state officials, environmental experts, and local
citizen groups.36 In spite of the proof submitted, the district
court ruled against P.O.M.E.37

Approximately three years later P.O.M.E. and its legal
counsel were SLAPPed. Gayno countersued on theories of abuse
of process and civil conspiracy.3' The complaint alleged that
P.O.M.E., together with individual plaintiffs, caused Gayno
economic harm through the institution of a lawsuit that was
without legal merit.39  Gayno complained of economic injury in
the form of increased construction costs, and sought $10,000,000
in compensatory damages and $30,000,000 in exemplary damag-
es.

40

32. Id. at 1363. The proposed project consisted of 465 residential units, a conference

center, retail and office space, recreational facilities, an education center for the elderly,

and over 1700 parking spaces. Id.

33. Id.

34. Id.

35. Id. Among the claims asserted were allegations that the Board had violated

several state statutes by inadequately considering the environmental impact of the project

and approving the application despite contrary land use requirements in the county. Id.

36. Id. at 1362-64.

37. Id. at 1364.

38. Id.

39. Id.

40. Id. P.O.M.E.. appealed the trial court's refusal to dismiss on the grounds that the

original suit was a lawful exercise of its First Amendment right to petition the government

for redress of grievances. Id. at 1362. On appeal, the Supreme Court of Colorado devised

a three part standard for dismissal motions based on the Petition Clause. This standard

is intended to relieve those victims who are the subject of retaliatory litigation, and permit

those truly aggrieved by abuse of process to pursue their legal rights and remedies. Under

the P.O.M.E. standard, the plaintiff must demonstrate that the defendant's claims were

without basis in law or fact, that the defendant's activity was effectuated for some

improper purpose, and that the defendant's activity was capable of adversely affecting the

[Vol. 17:925930
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In New York, where the SLAPP problem is extensive,41 a

real estate developer SLAPPed nine Suffolk County homeowner

groups and sixteen individuals.42 The groups and individuals

had testified against township approval of the developer's

proposed housing development.4" The complaint alleged claims

based on theories of libel, intentional tort, and conspiracy." The

filers sought $11,200,000 in damages. 45 Three and one-half

years after the case was filed, it was dismissed on appeal. 46

In California, the West Valley Taxpayers and Environmental

Association ("WVTEA") successfully pushed for a referendum that

resulted in a one-year moratorium on hillside development while

the city developed a controlled growth plan. One month after

the moratorium went into effect the Parnas Company, a real

estate development firm, sued WVTEA and two other citizens'

groups, and the president of each group, for $40,150,000 in

damages. 48  The complaint alleged that Parnas had been de-

famed in a flier that had been circulated.49 Parnas later received

suitable density variances and lost interest in the case.50 The

lawsuit was eventually dismissed for failure to prosecute.51

Victor Monia, who headed WVTEA, described the effect the

litigation had on citizen activism in the community. He stated

that "[p]eople melted away" from any form of petitioning activity

after the suit, and that "[p]eople who had been very active just

sort of disappeared."52 Membership in the organization dropped

legal interests of the plaintiff. Id. at 1369; see Pring, supra note 4, at 18-19 (providing an

analysis of this judicial solution).

41. See infra part I.B.

42. SRW Assocs. v. Bellport Beach Property Owners, 129 A.D.2d 328 (N.Y. App. Div.

1987).

43. Id. at 329.

44. Id. at 332-33.

45. Pring, supra note 4, at 13.

46. Id.

47. Canan, supra note 4, at 26 (citing Parnas Corp. v. Pierce Canyon Homeowners

Ass'n, No. 450512 (Cal. Super. Ct., Santa Clara County filed May 19, 1980)).

48. Id. at 28.

49. Id.

50. Id. at 29.

51. Id.

52. Robert H. Boyle, Activists at Risk of Being SLAPPed, SPORTS ILLUSTRATED, March

25, 1991, at 6-7.
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from 550 homeowners before the suit to 100 during the first year,
and 25 after the second year.53 The chilling effect of the SLAPP
undermined political debate in the community.

B. The SLAPP Problem in New York

Real estate developers, in particular, have seized upon

SLAPPs as a way to silence political opponents.' In New York,

where real estate development is pervasive, there are many
zoning and land use laws that encourage public participation. 55

This combination of real estate development and laws inviting

debate on land use issues establishes the political preconditions

to SLAPP, thereby making New York a forum particularly prone

to SLAPPs.
56

The New York State Environmental Quality Review Act 57

("SEQRA") illustrates the importance of citizen activism and

underscores the threat that SLAPPs pose to public participation

in environmental enforcement. SEQRA requires developers and

others to prepare an environmental impact statement for any
project that may have a significant effect on the environment.5

The purpose of the impact statement is to list ways in which a

proposed project may be modified, so as to minimize any adverse

53. Id.

54. Canan & Pring I, supra note 4, at 389. Metropolitan land development issues are

the most frequent stimuli of SLAPPs. Id.

55. See, e.g., N.Y. ENVTL. CONSERV. LAW § 8-0103(2) (McKinney 1984). "Every citizen
has a responsibility to contribute to the preservation and enhancement of the quality of the
environment." Id.

56. The number of SLAPPs filed by real estate developers in New York in recent
years, although difficult to measure, is significant. See, e.g., Robert Abrams, Strategic

Lawsuits Against Public Participation (SLAPP), 7 PACE ENvTL. L. REV. 33, 37 (1989)
(citing Brookhaven Aggregates, Ltd. v. Ledogar, No. 85-5157 (N.Y. Sup. Ct., Suffolk County
filed Dec. 10, 1985)); Pring, supra note 4, at 13-14 (citing Oceanside Enters. v. Capobianco,
517 N.Y.S.2d 741 (N.Y. Sup. Ct. 1987); Terra Homes v. Blake, No. 1563/88 (N.Y. Sup. Ct.,
Nassau County filed Aug. 17, 1987); Theodore v. Mackey, (N.Y. Sup. Ct., Nassau County
filed Jan. 13, 1988); Sixty-Forth St. "400" Block Ass'n v. City of New York, No. 7788/87
(N.Y. Sup. Ct., Kings County filed June 8, 1987); Esposito v. Citizens for the Preservation
of Windsor Terrace, No. 12163/87 (N.Y. Sup. Ct., Kings County filed July 14, 1987);
Lukashok v. Concerned Residents of North Salem, 554 N.Y.S.2d 39 (N.Y. App. Div. 1990);
Sutton Area Community v. City of New York, No. 8478/88 (N.Y. Sup. Ct., N.Y. County filed
Nov. 7, 1988) (appeal filed Aug. 1988)).

57. NY. ENvTL. CONSERV. LAW § 87 (McKinney 1984).

58. Id. § 8-0109(2).
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effects, and to provide information to determine whether such
projects should be approved.5 9

SEQRA encourages public censure and contribution
throughout the review process. As early as possible, a draft
environmental impact statement is required. °  The draft
statement is intended "to inform the public and other public
agencies as early as possible about proposed actions that may
significantly affect the quality of the environment, and to solicit
comments which will assist the agency in the decision making
process in determining the environmental consequences of the
proposed action."61 To facilitate this goal, SEQRA requires that
"[the] statement should be clearly written in a concise manner
capable of being read and understood by the public." 2 SEQRA

further solicits public censure by providing for discretionary public
hearings on the environmental impact of the proposed action.'

Citizen participation under SEQRA has provided some
extraordinary results since it was passed in 1975. Over one-third
of the 350 suits challenging projects under SEQRA were institut-
ed by citizens' organizations.64 These citizen challenges have
resulted in project cancellation or change, and have contributed
to mitigate environmental damage.' These challenges often
demand strict adherence to the standards set forth in SEQRA.66

Several citizen challenges of development projects under
SEQRA have been transformed into SLAPPs. In Schultz v.
Washington County, a group of residents and organizations
("petitioners") brought a proceeding against the Counties of
Warren and Washington and their Industrial Development
Agency ("respondents").67 They sought to enjoin the continuation

59. Id.

60. Id. § 8-0109(1).

61. Id. § 8-0109(4) (emphasis added).

62. Id. § 8-0109(2) (emphasis added).

63. Id. § 8-0109(5).

64. Abrams, supra note 56, at 35.

65. Id.

66. See Rye Town/King Civic Ass'n v. Town of Rye, 82 A.D.2d 474,478 (N.Y. App. Div.
1981) (holding that SEQRA required the Town Board to conduct an environmental impact

statement).

67. Schultz v. Washington County, 157 A.D.2d 948 (N.Y. App. Div. 1990).
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of a joint trash burning plant that had been approved by
respondents.' They also sought a judgment declaring the

project in violation of state environmental regulations.69

In response to their actions, petitioners were SLAPPed.
Respondents countersued seeking damages for commencing a

frivolous action, for prima facie tort, and tortious interference

with a contract. 70  The appellate division dismissed the three

claims upon a finding that the proceeding was based on a viable

legal and factual premise, and the respondents failed to plead
sufficient facts for prima facie tort and tortious interference with
a contract.7 '

Although the petitioners in Schultz were able to defend

successfully the case on its merits, the threat to the political
process is paramount. SLAPPs are intended to paralyze political

opposition by stifling citizen activism.72 They are not filed to

vindicate any cognizable legal interest. Thus, SLAPP filers are

able to achieve their goal of intimidating opposition without
"winning" the case. Their message is clear: there is a price to

pay for political activism. If this type of abuse of the judicial

system persists, citizen participation in the political process will

diminish. Without the aid of citizen enforcement of environmen-

tal protection, suggested alternatives to mitigate environmental

damage will not be explored. As a result, projects will be

constructed with unnecessary adverse environmental effects.

In light of New York's real estate market and the clear

legislative intent to encourage citizen scrutiny on projects that

affect the environment, the need for new solutions to the SLAPP

problem is apparent.
73

68. Id. at 948.

69. Id. The environmental impact of the project had been the subject of extensive

review, public scrutiny, and frequent litigation. Id.

70. Id. at 950.

71. Id. at 950-51.

72. See supra notes 23-30 and accompanying text.

73. See infra part IV.

[Vol. 17:925934
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C. Difficulties and Considerations for Solutions

An initial obstacle to an effective solution to the SLAPP
phenomenon lies in the difficulty of identifying SLAPPs. Retalia-
tion suits are obviously not labeled SLAPPs when they are filed
with the courts, and often it is difficult to differentiate SLAPPs
from legitimate suits. Because an effective resolution to the
SLAPP problem requires the earliest possible disposition of the
case, it is imperative that these suits be identified upon their
commencement.

In their initial study, Professors Canan and Pring used four
criteria to identify the 228 SLAPPs they examined.74 Although
a SLAPP typically appears as an ordinary lawsuit, their study
revealed significant commonalities that provide some objective
factors for identifying a SLAPP.75 SLAPPs often can be recog-
nized where the defendant's activity implicates the First Amend-
ment right to petition the government for redress of grievance.
This may include a wide range of public interest issues, from
petition signing to filing litigation.76 The type of claim asserted
against the SLAPP target is also effective for identifying SLAPPs.
Six legal claims are the repeated bases of SLAPPs. The suits are
generally concealed as claims for defamation, business torts,
judicial torts, conspiracy, constitutional/civil rights violations, and
nuisance.77 Also, SLAPPs are instituted most often by a discrete

74. The four criteria employed by Canan and Pring were:

(1) a civil complaint or counterclaim (for monetary damages and/or

injunction),
(2) filed against non-governmental individuals and/or groups,

(3) because of their communications to a government body, official, or the

electorate,

(4) on an issue of some public interest or concern.

Pring, supra note 4, at 8.

75. Canan & Pring I, supra note 4, at 388.

76. Id. at 388-89. Metropolitan land development issues were by far the most

frequent stimuli, followed by environmental and civil rights issues. Other areas included

taxation, public education, animal welfare, health and safety, and the accountability of

professionals and public officials. Id.

77. Pring, supra note 4, at 9. SLAPPs were based upon claims for defamation (53%),

business torts (32%), judicial torts (20%), conspiracy (18%), constitutional/civil rights

violations (13%), and nuisance/other (32%). The percentages total more than 100% since
the cases typically contained multiple legal claims. Id. at n.16.
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class of corporate entities and individuals 78 whose interests are
primarily economic, industrial, or occupational.7 9  Finally, by

definition SLAPPs implicate First Amendment rights. Thus,
SLAPPs can often be initially identified when the Petition
Clause80 is raised as a defense.

In addition to the difficulty of identifying SLAPPs, a resolu-

tion of the SLAPP phenomenon is limited by Fifth and Fourteenth

Amendment due process concerns. The goals of the various

judicial81 and legislative82 responses to eliminate SLAPPs must

be formulated subject to one predominant consideration: that
those who are truly aggrieved by abuse of process be able to

vindicate their own legal rights. The difficulty of identifying a

SLAPP compounds this consideration. Not every claim for abuse

of process or tortious interference with business relations brought
by a large corporation against citizens and groups is a SLAPP.

Conversely, the transformation of a political battle into a legal

struggle is often initiated by the citizen activist.' Thus, an

effective response to the SLAPP problem must establish a set of
neutral rules that do not themselves imperil constitutional rights.

A solution must effectively eliminate the economic incentive to

SLAPP, provide for a more expeditious disposition of the case, and

simultaneously afford due process protection to those organiza-

tions and individuals whose rights have been violated.

78. "Typical SLAPP filers were real estate developers, property owners, police officers,

alleged polluters, business owners, and state or local government agencies." Canan, supra

note 4, at 26.

79. Id.

80. See generally Ralph M. Stein, SLAPP Suits: A Slap at the First Amendment, 7

PACE ENvTL. L. REV. 45 (1989) (discussing the First Amendment implications of SLAPPs

and the chilling effect doctrine).

81. An analysis of the various judicial responses to the SLAPP problem is beyond the

scope of this note. See Pring, supra note 4, at 17 (analyzing the various judicial responses

to the SLAPP problem).

82. See infra part III (analyzing legislative solutions).

83. See Richard 0. Brooks, Les Mains Sales: The Ethical and Political Implications

of SLAPP Suits, 7 PACE ENVTL. L. REV. 61, 62 (1989). Brooks argues that the defendants

in such suits are not always entirely pure in their motives. They are sometimes using the

system to intimidate or drive away developers, and sometimes using it to practice

exclusionary politics that injure the interests of other, less active citizens. Id. at 71-72.
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II. TRADITIONAL RESPONSES TO SLAPPs IN NEW YORK

On August 3, 1992, the New York Legislature passed anti-

SLAPP suit legislation that amended the Civil Rights LawS and
the Civil Practice Law and Rules.' This legislation was intend-
ed to discourage SLAPPs more effectively than the traditional

substantive and procedural responses. To assess the efficacy of

this legislation fully, it is necessary to understand the shortcom-

ings of traditional responses to SLAPPs.

Prior to the passage of the anti-SLAPP suit legislation, the

disincentives to SLAPPs were substantive defenses, procedural
rules for accelerated judgments, sanctions, and disciplinary

proceedings. All of these responses, however, fail to eliminate the
economic incentive underlying SLAPPs. The effect of these
responses often occurs too late in the litigation process, after the

SLAPP plaintiAs have already achieved their goal. Moreover,

there are substantive limitations on some of the methods for

discouraging abuse of the judiciary."

A. Right to Petition Defense

By definition, SLAPPs implicate constitutional rights, 7 and,

therefore, can be defended almost always by raising the Petition
Clause." The scope of protection afforded under the Petition
Clause is potentially broad. For example, in Sierra Club v. Butz,

an action was brought to enjoin the defendants from logging in an

area sought to be preserved as a national resource. 9 Butz, the
lumber company, SLAPPed the Sierra Club with counterclaims
seeking damages in excess of one million dollars.90 The Sierra
Club moved to dismiss, arguing that their actions were designed
to petition the government for redress of a grievance.9" Although

84. N.Y. Civ. RIGHTS LAW §§ 70-a, 76-a (McKinney Supp. 1993).

85. N.Y. Cirv. PRAc. L. & R. §§ 3211, 3212 (McKinney Supp. 1993).

86. See infra part II.C.

87. The Petition Clause guarantees "the right of the people . . . to petition the

Government for a redress of grievances." U.S. CONST. amend. I.

88. See supra note 25.

89. Sierra Club v. Butz, 349 F. Supp. 934, 935 (N.D. Cal. 1972).

90. Id. at 935-36.

91. Id. at 936.
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it granted the motion to dismiss, the district court examined the
scope of constitutional protection afforded by the right to peti-
tion.

92

In the absence of meaningful precedent on the right to
petition defense, the court analogized a line of cases, beginning
with New York Times Co. v. Sullivan,93 which held that the
freedoms of speech and of the press are constitutional defenses to
the common law tort of defamation. 94 The court extended the
reasoning of Sullivan to include petitioning activity as a defense
to defamation. So long as the petitioning activity is a "genuine
attempt to communicate with others concerning matters of 'public
or general interest,'" then the Constitution prohibits the imposi-
tion of civil liability.95

The court then applied the Noerr-Pennington' doctrine,

which recognizes that the protection afforded under the Petition
Clause shall be measured by actions rather than motives. Once
a protected activity is involved, one that is not unlawful per se,
the actor's aims and motives are of no legal consequence.97

Liability could be imposed only if the petition is a "sham."8

Petitioning activity is deemed a sham if the real purpose of the
activity is not to obtain governmental action, but only to injure
the plaintiff.99 If a petitioner lawfully seeks to obtain govern-
mental action, the fact that the petition adversely affects the
plaintiff is of no legal significance. 1°° This is true even in cases
where the activity is motivated by malice. 10'

Although the right to petition defense provides much protec-
tion to the SLAPP defendants, it does little in the way of discour-
aging SLAPPs. As noted, SLAPPs are often withdrawn voluntari-

92. Id.

93. New York Times Co. v. Sullivan, 376 U.S. 254 (1964).

94. Butz, 349 F. Supp. at 936.

95. Id. at 937.

96. See Eastern R.R. Presidents Conference v. Noerr Motor Freight, Inc., 365 U.S. 127

(1961); United Mine Workers of America v. Pennington, 381 U.S. 657 (1965).

97. Butz, 349 F. Supp. at 937.

98. Id.

99. Id.

100. Id.

101. Id.
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ly or not prosecuted because the SLAPP plaintiffs already have

achieved their goals simply by filing the SLAPP.' °2 As a result,
the SLAPP defendants do not have the opportunity to raise the

defense. Significantly, in cases where the claims are prosecuted,

this defense is asserted after achieving the goal of chilling

political opposition. This problem is exacerbated when one
considers that it is often the threat of a SLAPP that chills

opposition, rather than the SLAPP itself.10 3  Although the
petition defense is necessary for the financial protection of SLAPP
defendants, it fails to discourage the incentive to SLAPP.

B. Procedural Defenses

Under New York law, the procedures for accelerated judgment

fail to eliminate the economic incentive underlying the SLAPP
phenomenon. Motions for summary judgment 4 and dismissal
for failure to state a cause of action'0 5 are inadequate for resolv-
ing the SLAPP problem.

Summary judgment is intended to eliminate unnecessary

expense to the named litigants where no issue of fact exists to
justify a trial.'" The problem with applying this standard
effectively to eliminate SLAPPs is twofold. First, the nature and

scope of this motion reduces its efficacy of discouraging SLAPPs.
Summary judgment is a drastic remedy, which should not be
granted where there is any doubt about a factual issue.0 7 The
SLAPP plaintiff often survives this motion because frequently

102. See supra notes 19-30 and accompanying text.

103. See supra notes 27-30 and accompanying text.

104. N.Y. Civ. PRAC. L. & R. § 3212 (McKinney 1984).

[Tihe motion shall be granted if, upon all the papers and proof submitted, the

cause of action or defense shall be established sufficiently to warrant the court

as a matter of law in directing judgment in favor of any party.... [Tihe

motion shall be denied if any party shall show facts sufficient to require a trial

of any issue of fact [other than an issue' as to the amount or extent of

damages].

Id. § 3212(bXc).

105. N.Y. CIv. PRAc. L. & R. § 3211 (McKinney 1984). "A party may move for

judgment dismissing one or more causes of action asserted against him on the grounds that

the pleading fails to state a cause of action." Id. § 3211(aX7).

106. Donadio v. Crouse-Irving Memorial Hosp., 75 A.D.2d 715, 715 (N.Y. App. Div.

1980).

107. Nesbitt v. Nimmach, 34 A.D.2d 958, 959 (N.Y. App. Div. 1969), afld, 30 N.Y.2d

622 (N.Y. 1970).
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there is the appearance of a factual dispute regarding the

defendant's motives. This is particularly true in actions for

defamation where the defendant's state of mind is a factual

issue. 1
0

8  Second, summary judgment is asserted most often

after some discovery, which requires significant expenditures of

time and resources. Thus, by the time the motion is decided, the

SLAPP plaintiffs goals of intimidating political opposition have
been achieved.

A motion to dismiss for failure to state a cause of action is

also ineffective for mitigating the harm caused by SLAPPs.

SLAPPs are generally masqueraded as ordinary lawsuits, alleging

claims for various torts,"°9 and thereby provide a basis upon

which relief can be granted.

C. Awarding Attorney's Fees

and Imposing Financial Sanctions

As a general rule, the prevailing party to any litigation may

not recoup attorney's fees from the losing party unless authorized

specifically by statute."0 Under New York law, there are two
general statutory means by which costs and sanctions -may be

imposed for frivolous conduct in civil litigation. New York Civil

Practice Law and Rule section 8303-a enables the court to award

costs and reasonable attorney's fees if an action or claim is found

to be frivolous."' New York Court Rule section 130-1 also

permits the court to impose costs, attorney's fees, and additional

108. Kuan Sing Enters., Inc. v. T.W. Wang, Inc., 86 A.D.2d 549, 550 (N.Y. Sup. Ct.

1980), affld, 58 N.Y.2d 708 (App. Div. 1982). Claims for defamation are the basis for 53%

of SLAPPs. See supra note 77.

109. See supra note 77.

110. Alyeska Pipeline Serv., Co. v. Wilderness Soc'y, 421 U.S. 240,247 (1975) (holding

that attorney's fees can be granted only when specifically authorized by Congress).

111. N.Y. CIrv. PRAC. L. & R. § 8303-a (McKinney Supp. 1993).

If in an action to recover damages for personal injury, injury to property or

wrongful death, an action or claim is commenced or continued by a plaintiffor

a counterclaim, defense or cross claim is commenced or continued by a

defendant that is found, at any time during the proceedings or upon judgment,

to be frivolous by the court, the court shall award to the successful party costs

and reasonable attorney's fees not exceeding ten thousand dollars.

Id. § 8303-a(a).

940 [Vol. 17:925



SLAPP Suits in New York

sanctions when there has been a finding of frivolous conduct."12

These rules are intended to deter abuse of the judicial.process by

punishing those who institute frivolous claims, and, thereby, have

the potential to create disincentives for SLAPP filers. However,

there are currently substantive and practical barriers under New

York law rendering this potentially powerful tool impotent for
purposes of eliminating the SLAPP threat.

New York Civil Practice Rule section 8303-a 13 is broad in

scope and compulsory in application. Similar to Rule 11 of the

Federal Rules of Civil Procedure," 4 costs and fees awarded

under this section may be assessed against an attorney, a party,
or both." 5  Also, this section requires that subsequent to a

determination that a suit is frivolous, the imposition of costs and

fees is mandatory." 6 Section 130-1 of the New York Court

Rules complements section 8303-a by providing a means of

imposing additional penalties on attorneys and parties for abusing

the judicial process." 7  Under section 130-1, the court, in its

discretion, may award costs, fees, and additional sanctions where

conduct is found to be frivolous."' However, these rules are
limited in their ability to eliminate the SLAPP problem because

the maximum amount of costs awarded or sanctions imposed is

ten thousand dollars for any one proceeding." 9 The limited

deterrent embodied in these rules is not enough to prevent the

112. N.Y. CT. RULES § 130-1 (McKinney 1992).

The court, in its discretion, may award to any party or attorney in any civil

action or proceeding before the court ... costs ... and reasonable attorney's

fees, resulting from frivolous conduct as defined in this Part. In addition to or

in lieu of awarding costs, the court, in its discretion may impose financial

sanctions upon any party or attorney in a civil action or proceeding who

engages in frivolous conduct ....

Id. § 130-1.1(a).

113. N.Y. CIrv. PRAc. L. & R. § 8303-a (McKinney Supp. 1993).

114. FED. R. CIv. P. 11. Although Rule 11 applies primarily to attorney conduct to

insure meritorious lawsuits, it can be used to impose sanctions on clients. Id.

115. N.Y. Civ. PRAc. L. & R. § 8303-a(b) (McKinney Supp. 1993).

116. Mitchel v. Herald Co., 137 A.D.2d 213, 220 (N.Y. App. Div. 1988).

117. N.Y. CT. RULES § 130-1 (McKinney 1992).

118. Id. § 131-1.1(a).

119. N.Y. CIv. PRAc. L. & R. § 8303-a (McKinney Supp. 1993). "[T]he court shall

award to the successful party costs and reasonable attorney's fees not exceeding ten

thousand dollars." Id. § 8303-a(a) (emphasis added); see also N.Y. CT. RULES, § 130-1.2

(McKinney 1992). "In no event shall the total amount of costs awarded and sanctions

imposed exceed $10,000 in any action or proceeding." Id. § 130-1.2.
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filing of SLAPPs. SLAPP plaintiffs are aware of the relative

economic risks involved in instituting the litigation as opposed to

leaving the defendants' petitioning activity unchallenged.

Because the SLAPP plaintiffs goals are often achieved indepen-
dent of any judgment, 2 ° the potential of a ten thousand dollar

sanction is simply calculated as part of the cost for bringing the

action. Such a minimal threat fails to eliminate the economic

incentive motivating the SLAPP.

In addition to the substantive limitations, there are practical

concerns that limit the effectiveness of imposing sanctions for
resolving the SLAPP problem. Namely, there is strong public

policy against imposing sanctions too liberally. If sanctions are

imposed unsparingly, attorneys will be deterred from zealously

pursuing their client's remedies. Such an overreaching result is

not desirable. A solution to the SLAPP problem cannot strength-

en the constitutional rights of one group of citizens by infringing

upon the rights of another group.121

D. Attorney Disciplinary Proceedings

The Model Code of Professional Responsibility 122 does not

limit the filing of SLAPPs successfully by regulating attorney

behavior. The primary reason for this is that the code is commit-

ted to the overall theme of partisanship and non-accountability of

the lawyer. 123 Namely, the lawyer is intended to be viewed as

separate from the client. The lawyer is expected to represent a

client zealously, and to consult with a client regarding the
purposes of a lawsuit, but not to be responsible for the morality
of the client's purposes.

124

There are specific rules that attempt to prevent attorneys

from instituting improper lawsuits. For example, the Model Code

of Professional Responsibility states that an attorney shall not

120. See supra notes 23-30 and accompanying text.

121. See supra notes 81-83 and accompanying text.

122. New York has adopted the Model Code of Professional Responsibility. See

MODEL CODE OF PROFESSIONAL RESPONSIBILITY (1969), reprinted in N.Y. JUD. LAW ch. 17,

app. at 350 (McKinney 1975).

123. DAVID LUBAN, LAWYERS AND JUSTICE: AN ETHICAL STUDY 11 (1988).

124. Brooks, supra note 83, at 67.
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"[flile suit, assert a position, conduct a defense, delay a trial, or

take other action on behalf of his client when he knows or when

it is obvious that such action would serve merely to harass or

maliciously injure another."12 ' Theoretically, this limitation on

attorney behavior in the course of representation would serve to

discourage the filing of SLAPPs. For a variety of reasons,

however, this does not appear to be the case.

The main deficiency in this approach for eliminating SLAPPs

is that violation of these rules is measured by what the lawyer

believes to be in "good faith." This subjective and highly flexible

standard often enables the lawyer to avoid disciplinary proceed-

ings. 26 Also, the threat of a SLAPP, which is often sufficient to

chill political opposition, is insufficient to warrant disciplinary
proceedings. Finally, even where ethical violations have been

found, there is a general reluctance of enforcement by the bar.127

E. SLAPPing Back

One response to the SLAPP phenomenon is a counterclaim or

countersuit for damages. This SLAPP-back 2 approach, which

some believe is the most effective long-range tool for discouraging
filings at the outset,'29 has resulted in some extraordinary

verdicts. For example, in California, Raymond Leonardini, a

former state consumer protection official, was SLAPPed for

conveying information to health officials that plastic pipe made

from a Shell Oil resin possibly contained a carcinogen. 3 ' In

Leonardini's countersuit for malicious prosection, the jury

awarded compensatory damages of $175,000, punitive damages of

125. MODEL CODE OF PROFESSIONAL RESPONSIBILIrY DR 7-102(AX1) (1986).

126. See Brooks, supra note 83, at 67. Brooks emphasizes that developers' lawyers

are ready to believe at a moment's notice that their SLAPPs are well justified. He

illustrates this assertion by pointing out that they have advanced such legal claims as

"inverse condemnation" and "unconstitutional taking" with great regularity over the past

50 years, despite the routine rejection of those claims. Id.

127. See Ronald D. Rotunda, The Lawyer's Duty to Report Another Lawyer's Unethical

Violations in the Wake of Himmel, 1988 U. ILL. L. REV. 977, 979-82.

128. Pring, supra note 4, at 20. "There are a significant number of legal grounds for

successful SLAPP-Backs: (1) violation of U.S. Constitutional rights, (2) violation of state

constitutional rights, (3) federal civil rights statutes, (4) state civil rights statutes, (5)

abuse of process, (6) malicious prosecution and, other state law torts . .. . " Id.

129. Id. at 19.

130. Id. at 20 (citing Leonardini v. Shell Oil Co., 216 Cal. App. 3d 547 (1989)).
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$5,000,000, and attorney's fees of $22,000.131 Thus, the
SLAPP-back solution may prove to be an effective tool to control
SLAPPs by reducing the economic incentives to file SLAPPs.

Although it may be advantageous in some instances, the

SLAPP-back claim for malicious prosecution fails, in several

respects, to alleviate the SLAPP problem. Significantly, the

SLAPP-back approach entails more protracted litigation, which

some SLAPP defendants may be unwilling to initiate. For those

that are willing to SLAPP-back, a countersuit will inevitably
require additional costs, both financially and emotionally, and will
detract from the petitioning party's ability to pursue the causes
that initiated the original SLAPP.

These costs of instituting a SLAPP-back are exacerbated by

the difficulty of winning a malicious prosecution case. 132 A
SLAPP defendant's successful initial suit does not necessarily

establish a firm basis for a malicious prosecution countersuit. A

claim for malicious prosecution is significantly more difficult to
prove than it is to label a suit as a SLAPP.13 3 The SLAPP-back
approach also has its risks. In cases where the SLAPP-back fails,

there is no disincentive for SLAPP filers, but only additional costs
for SLAPP defendants. Finally, in the many cases in which the

initial SLAPP is not prosecuted, or is withdrawn rather than won

by the defendant at trial, 134 the SLAPP defendant will not have

a cause of action for malicious prosecution under the laws of New

York. 
135

131. Id.

132. Few lawyers are willing to take a malicious prosecution case on a contingency

fee basis because of the difficulty involved in winning such a case. See Brecher, supra note

29, at 131.

133. There are four basic elements necessary to sustain a cause of action for malicious

prosecution: initiation of a proceeding, a termination of the proceeding favorable to the

plaintiffor claimant, lack ofprobable cause, and malice. Landsman v. Moss, 519 N.Y.S.2d

262, 263 (App. Div. 1987). Proving the absence of something, i.e., probable cause, is often

difficult. It is much easier to prove something's existence than it is to prove its non-

existence.

134. Often, the SLAPP filer has no intention to prosecute the claim to a judgment and

withdraws the claim after the political or economic goals of the suit are achieved. See

supra notes 19-30 and accompanying text.

135. See, e.g., Lieberman v. Roadside 3 Hour Cleaners, Inc., 438 N.Y.S.2d 134 (App.

Div. 1981).
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Although the SLAPP-back approach proves successful in some

instances, it does not adequately resolve the problem. Before a

SLAPP-back reduces the economic incentive to SLAPP, two things

must occur. First, SLAPP victims must be willing to countersue.

Second, the suit must be decided in favor of the victim. Until

both of these events result, the economic incentive to file the

SLAPP is unimpeded. Because SLAPPs pose a substantial threat

to political rights, a resolution to this threat cannot be contingent

upon these occurrences, but requires more direct attention from

the legislature.

SLAPP plaintiffs must be impeded before the chilling effect

of their action is felt. The existing means to discourage SLAPPs

are inadequate because they fail to remove the economic incentive

to SLAPP. Traditional responses to SLAPPs occur too late in the
litigation process, involve increased costs, and are inhibited by
substantive and practical limitations.

III. AN EXAMINATION OF LEGISLATVE RESPONSES

Several state legislatures have responded to the SLAPP

problem by adopting legislation intended to make it more difficult

for the SLAPP plaintiffs to achieve their goals.'36 This section

analyzes and critiques the legislative responses of two states,
Washington and California. The results of this analysis provide

a comparative basis for an analysis of the legislative response in

New York.
137

A. Washington's "Good Faith Communications" Statute

In Washington, the legislature took action to thwart SLAPP

suits in direct response to a widely publicized Vancouver,

Washington SLAPP. 138 The legislation grants immunity to any

persons reporting violations of law to government authorities and

enables the prevailing defendant to recover costs and attorney's

136. This note does not examine the judicial responses to the SLAPP problem. See

Pring, supra note 4, at 18 (providing an analysis of judicial responses).

137. See infra part IV.

138. See Pring, supra note 4, at 15 (citing Robert John Real Estate Co. v. Hill, No. 87-

22-01696-3 (Wash. Super. Ct., Clark County filed July 14, 1987) (real estate developer filed

suit against purchasers after purchasers reported tax and other violations by the developer

to state authorities)).
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fees. 3 9 It also provides for intervention by a local government

agency or the attorney general to defend a suit arising from

communications protected under the act. 4 ' Where the govern-

ment intervenes, attorney's fees and costs are recoverable by
either prevailing party.4 1

Although the grant of limited immunity provided in section

4.24.510 appears to be an attractive response to the SLAPP

phenomenon, it is deceiving. The grant of immunity is essentially

symbolic because this immunity already exists under the First
Amendment through the Noerr-Pennington doctrine. 4 2  When

viewed in this light, section 4.24.510 merely enables the
prevailing defendant to recover costs and attorney's fees incurred

in establishing the defense. 143 Another difficulty with the

section is that its scope of immunity does not cover the full range

of activities protected under the Petition Clause. The activity

protected under this section is limited to complaints

139. WASH. REV. CODE § 4.24,510 (West Supp. 1990).
Good faith communication to government agency-Immunity

A person who in good faith communicates a complaint or information to any

agency of federal, state, or local government regarding any matter reasonably

of concern to that agency shall be immune from civil liability on claims based

upon the communication to the agency. A person prevailing upon the defense

provided for in this section shall be entitled to recover costs and reasonable

attorneys' fees incurred in establishing the defense.

Id.

140. WASH. REV. CODE § 4.24.520 (West Supp. 1990).

Good faith communication to government agency-When agency or attorney

general may defend against lawsuit-Costs and fees

In order to protect the free flow of information from citizens to their govern-

ment, an agency receiving a complaint or information under RCW 4.24.510

may intervene in and defend against any suit precipitated by the communica-

tion to the agency. In the event that a local governmental agency does not

intervene in and defend against a suit arising from any communication

protected under this act, the office of the attorney general may intervene in

and defend against the suit. An agency prevailing upon the defense provided

for in RCW 4.24.510 shall be entitled to recover costs and reasonable attorneys'

fees incurred in establishing the defense. If the agency fails to establish the

defense provided for in RCW 4.24.510, the party bringing the action shall be

entitled to recover from the agency costs and reasonable attorney's fees

incurred in proving the defense inapplicable or invalid.

Id.

141. Id.

142. See supra part II.A.

143. As shown earlier, imposing costs and sanctions as a means of discouraging

SLAPPs is limited in its utility. See supra part II.C.

946



SLAPP Suits in New York

communicated to a governmental agency, 144 and would not apply

to SLAPPs initiated by acts such as signing a petition or writing

a letter to a newspaper editor. Thus, even the limited deterring

effect of imposing costs and attorney's fees under this section is

inapplicable to many types of petitioning activities.

The second solution promulgated by the Washington Legisla-

ture enables a local government agency or the attorney general to
intervene and defend against any suit arising under the act. 145

Under this provision, the prevailing party in the action may

recover costs and reasonable attorney's fees. 4 s Although it may
not eliminate the economic incentives for SLAPP filers, this

remedy provides some relief for SLAPP defendants. It relieves
the SLAPP defendants of the potentially tremendous costs of
defending a multimillion dollar lawsuit. 47 Without the finan-
cial burden of litigation those citizen activists who would have
had to terminate their petitioning activity due to financial
necessity will be able to continue. 48 Significantly, this response

does not infringe upon the rights of plaintiffs with legitimate
claims. In the event that the attorney general intervenes
improperly, the plaintiff is compensated for expenses incurred in
proving inapplicable the immunity defense provided for in the
act. 

149

This section, however, is also limited by the scope of activities

that are afforded immunity. Because many petitioning activities
are left unprotected, many SLAPP filers will not be dissuaded by
the existence of this section. Also, the possibility of having to
compensate the plaintiffs for improperly intervening may dissuade

the attorney general from entering the suit. Finally, the protec-
tion is minimal because intervention is not guaranteed, and is

often unlikely. Many attorney generals do not have the resources

to defend their own agencies, not to mention citizen activists.

144. WASH. REV. CODE § 4.24.510 (West Supp. 1990).

145. Id. § 4.24.520.

146. Id.

147. The costs involved in defending a $9,000,000 lawsuit for approximately three

years are inevitably high. See supra note 9.

148. It is true that some citizens will be silenced even though they are not paying for

legal counsel because there still remains the possibility of incurring tremendous liability

on the merits of the case.

149. WASH. REV. CODE § 4.24.520 (West Supp. 1990).
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This is particularly true considering that many states cannot
afford this course of action due to budget restraints.

In summary, although it may save some SLAPP defendants
from incurring expenses, the Washington response fails to
eliminate the incentive to SLAPP for three reasons. First, the
scope of immunity and the opportunity to impose costs and
attorney's fees fail to cover the full range of protected activities
under the First Amendment. 'Second, even where costs and fees
can be imposed they are limited in their utility to eliminate the
SLAPP problem. Finally, because the SLAPP filer often is not
concerned with prevailing on the merits of the case, the grant of
immunity does not prevent the SLAPP filers from achieving their
goals.

B. California's Response

The California Legislature recently added a section to the
California Code of Civil Procedure15 ° in its attempt to curb the
efficacy of SLAPPs. This section attempts to discourage SLAPPs
by two means. First, the SLAPP filer initially is required to
establish the viability of her claim to survive a motion to

150. CAL. CIV. PROC. CODE § 425.16 (West Supp. 1993).

(a) The Legislature finds and declares that there has been a disturbing

increase in lawsuits brought primarily to chill the valid exercise of the

constitutional rights of freedom of speech and petition for the redress of

grievances. The Legislature finds and declares that it is in the public interest

to encourage continued participation in matters of public significance, and that

this participation should not be chilled through abuse of the judicial process.

(b) A cause of action against a person arising from any act of that person in

furtherance of the person's right of petition or free speech under the United

States or California Constitution in connection with a public issue shall be

subject to a special motion to strike, unless the court determines that the

plaintiff has established that there is a probability that the plaintiff will

prevail on the claim. In making its determination, the court shall consider the

pleadings, and supporting and opposing affidavits stating the facts upon which

the liability or defense is based.

If the court determines that the plaintiff has established a probability that

he or she will prevail on the claim, neither that determination nor the fact of

that determination shall be admissible in evidence at any later stage of the

case, and no burden of proof or degree of proof otherwise applicable shall be

affected by that determination.

(c) In any action subject to subdivision (b), a prevailing defendant on a special

motion to strike shall be entitled to recover his or her attorney's fees and costs.
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strike.15 ' Second, if the plaintiff fails to make such a showing,

the prevailing defendant is entitled to recover her attorney's fees

and costs.
5 2

This section is effective because it provides for a procedural

remedy that eliminates some of the incentives to SLAPP.

Significantly, the rule requires that the plaintiff, to survive a

motion to strike, must establish that there is a "probability" of

success on the merits of the case. 5 3 Unlike any solutions

previously addressed in this note, the California response to

SLAPPs is offensive in nature because it forces the SLAPP filer

to prove the strength of her claim at an early stage in the

game.5 By placing the SLAPP filer on the offensive and

disposing of the suit as expeditiously as possible, California's

statute should curtail the incentive to SLAPP. Unlike the

procedural defenses discussed earlier, 55 the higher burden of

proof required under this statute will dispose of a greater number

of SLAPPs through pre-trial motion. The statute also decreases

the financial risks of the defendant's activity by awarding

attorney's fees. 56

To date, the California solution is the most effective legisla-

tive enactment for eliminating SLAPPs. However, it too has

shortcomings. Significantly, the statute does not eliminate the

economic incentive to SLAPP.'57 The imposition of costs and

attorney's fees does not adequately discourage SLAPPs.'58 One

commentator has suggested that the California statute be

modified so that in cases where defendants prevail, they may

recover statutory damages in a sum reasonably equivalent to the

plaintiffs projected profits if the petitioning activity had been

151. Id.

152. Id.

153. CAL. CIV. PROC. CODE § 425.16(b) (West Supp. 1993).

154. As shown earlier, proving the strength of their case is something that many

SLAPP filers never intend to demonstrate. See supra notes 19-30 and accompanying text.

155. See supra part II.B.

156. CAL. CIV. PROC. CODE § 425.16(c) (West Supp. 1991).

157. See Victor J. Cosentino, Strategic Lawsuits Against Public Participation: An

Analysis of the Solutions, 27 CAL. W. L. REV. 399, 427 (1991).

158. See supra part II.C. Although this section discusses awarding costs and

attorney's fees under New York law, the same limiting principles apply in California.
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silenced.'59 This approach, however, is overreaching because it

may deter plaintiffs with viable, but not necessarily "winning,"
claims from filing suit.160  As a result, parties with legitimate
claims will be prohibited from vindicating their rights because the
statutory scheme would create such an immense risk. 16 1

IV. NEW YORK'S STATUTORY RESPONSE

In response to an increased number of SLAPPs filed in Long
Island, New York State Assemblyman William Bianchi sponsored

a bill to discourage the filing of SLAPPs.' 62 The bill was enact-

ed into law and became effective January 1, 1993.163 The
legislation consists of amendments to the New York Civil Rights
Law,"6 and the New York Civil Practice Law and Rules. 1 5

159. Cosentino, supra note 157, at 427. "This type of penalty strikes directly at the

economic incentive that causes business organizations to file SLAPPs." Id.

160. As shown earlier, a solution to the SLAPP problem should not strengthen the

constitutional rights of one group of citizens at the expense of another. See supra part I.C.
This proposal is more troubling given that the preliminary determination is made by
considering only the pleadings and supporting and opposing affidavits.

161. See infra notes 169-79 and accompanying text (providing a fairer and more
effective method of eliminating the economic incentive to SLAPP).

162. Pass SLAPP Bill, THE LONG ISLAND ADVANCE, June 27, 1991, at 180.

163. N.Y. CIv. RIGHTS LAW §§ 70-a, 76-a (McKinney Supp. 1993); N.Y. CIv. PRAC. L.
& R. §§ 3211, 3212 (McKinney Supp. 1993).

164. Section 70-a provides:
Actions involving public petition and participation; recovery of damages
1. A defendant in an action involving public petition and participation, as
defined in paragraph (a) of subdivision one of section seventy-six-a of this
article, may maintain an action, claim, cross claim or counterclaim to recover
damages, including costs and attorney's fees, from any person who commenced
or continued such action; provided that:
(a) costs and attorney's fees may be recovered upon a demonstration that the
action involving public petition and participation was commenced or continued
without a substantial basis in fact and law and could not be supported by a
substantial argument for the extension, modification or reversal of existing
law;
(b) other compensatory damages may only be recovered upon an additional
demonstration that the action involving public petition and participation was
commenced or continued for the purpose of harassing, intimidating, punishing
or otherwise maliciously inhibiting the free exercise of speech, petition or
association rights; and
(c) punitive damages may only be recovered upon an additional demonstration
that the action involving public petition and participation was commenced or
continued for the sole purpose of harassing, intimidating, punishing or
otherwise maliciously inhibiting the free exercise of speech, petition or
association of rights.
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This section analyzes New York's anti-SLAPP suit law and

N.Y. Civ. RIGHTS LAW § 70-a (McKinney Supp. 1993).

Section 76-a provides:

Actions involving public petition and participation; when actual malice to be

proven

1. For purposes of this section:

(a) An "action involving public petition and participation" is an action, claim,

cross claim or counterclaim for damages that is brought by a public applicant

or permittee, and is materially related to any efforts of the defendant to report

on, comment on, rule on, challenge or oppose such application or permission.
(b) "Public applicant or permittee" shall mean any person who has applied for

or obtained a permit, zoning change, lease, license, certificate or other

entitlement for use or permission to act from any government body, or any

person with an interest, connection or affiliation with such person that is

materially related to such application or permission.

(c) "Communication' shall mean any statement, claim, allegation in a

proceeding, decision, protest, writing, argument, contention or other expres-

sion.

(d) "Government body" shall mean any municipality, the state, any other

political subdivision or agency of such, the federal government, any public

benefit corporation, or any public authority, board, or commission.

2. In an action involving public petition and participation, damages may only
be recovered if the plaintiff, in addition to all other necessary elements, shall

have established by clear and convincing evidence that any communication

which gives rise to the action was made with knowledge of its falsity or with

reckless disregard of whether it was false, where the truth or falsity of such

communication is material to the cause of action at issue.

N.Y. Civ. RIGHTS LAW § 76-a (McKinney Supp. 1993).

165. Rule 3211 of the Civil Practice Law and Rules provides in pertinent part:

(g) Standards for motions to dismiss in certain cases involving public petition

and participation. A motion to dismiss based on paragraph seven of subdivi-

sion (a) of this section, in which the moving party has demonstrated that the

action, claim, cross claim or counterclaim subject to the motion is an action

involving public petition and participation as defined in paragraph (a) of

subdivision one of section seventy-six-a of the civil rights law, shall be granted

unless the party responding to the motion demonstrates that the cause of

action has a substantial basis in law or is supported by a substantial argument

for an extension, modification or reversal of existing law. The court shall grant

preference in the hearing of such motion.

N.Y. CIV. PRAC. L. & R. § 3211(g) (McKinney Supp. 1993).

Rule 3212(h) provides:
(h) Standards for summary judgment in certain cases involving public petition

and participation. A motion for summary judgment, in which the moving party

has demonstrated that the action, claim, cross claim or counterclaim subject

to the motion is an action involving public petition and participation, as

defined in paragraph (a) of subdivision one of section seventy-six-a of the civil

rights law, shall be granted unless the party responding to the motion

demonstrates that the action, claim, cross claim or counterclaim has a

substantial basis in fact and law or is supported by a substantial argument for

an extension, modification or reversal of existing law. The court shall grant

preference in the hearing of such motion.

N.Y. CIv. PRAC. L. & R. § 3212(h) (McKinney Supp. 1993).
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suggests modifications for a more effective solution to the SLAPP
problem in New York.

A. The Civil Rights Law Amendments

The civil rights law amendments attempt to hinder the filing

of SLAPPs by raising the burden of proving "actual malice" in

actions for libel involving public petition and participation.166

The composition of section 76-a provides potentially broad

protection to citizen activists. Its deficiency, however, is that it is

limited to libel actions. The other five categories of SLAPP claims

are not affected by this proposal.'67 Although this section alone

achieves little in the way of directly discouraging SLAPPs,168 an

analysis of it is useful because it provides necessary substantive

protection to the SLAPP defendant and has the potential to

undermine indirectly the efficacy of SLAPPs. More importantly,

the suggested modifications to this section substantially increase

the potential effectiveness of other provisions of this legislation.

Section 76-a requires that "public applicants or

permittees"169 carry a greater burden in proving "actual malice"

in libel actions involving public petition and participation. The
plaintiff must establish "actual malice" by "clear and convincing

evidence," rather than by a "preponderance of the evidence."'7 °

This heightened standard provides political activists with more

substantive First Amendment protection. Significantly, the scope

of petitioning activity warranting this heightened standard is

broad. Unlike Washington's immunity statute, 171 this section

would include activity such as signing a petition or circulating a

flier. Public petition is broadly defined as any activity that "is

166. N.Y. CIv. RIGHTS LAW §§ 70-a, 76-a (McKinney Supp. 1993).

167. See supra note 77.

168. This is true because the SLAPP filer, to avoid the heightened standard of proof

for "actual malice" in libel cases, will simply base the suit in one of the other five tort

categories.

169. N.Y. Civ. RIGHTS LAw § 76-a(1)(b). The definition of "public applicant or

permittee" is potentially broad and would apply to real estate developers and other entities

who seek permission to act from any government body. Id.

170. Id. § 76-a(2). Damages may be recovered only if the plaintiff establishes by clear

and convincing evidence that any communication which gives rise to the action was made

with knowledge of its falsity, or with reckless disregard of whether it was false. Id.

171. WASH. REV. CODE § 4.24.510-20 (West Supp. 1990).
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materially related to any efforts of the defendant to report on,

comment on, rule on, challenge or oppose such application or

permission."172 Moreover, the communication that is the basis

of the libel suit is not limited to reporting a violation of law to the

government, but would include any "protest, writing, argument,
contention or other expression.

" 173

The heightened standard of proof set forth in section 76-a is

intended to discourage SLAPPs. However, SLAPP filers are often

not concerned with the ultimate disposition of the case.'74 Thus,
it is unlikely that this response will directly discourage SLAPPs.

However, this response may indirectly discourage the incentive to

SLAPP by mitigating the deterring effect these suits have on

petitioning activity. The "clear and convincing evidence" standard

makes it more unlikely that legitimate petitioning activity will be

subject to civil liability. As political activists become aware of this

enhanced protection, the threat of a SLAPP becomes less signifi-

cant because it loses its ability to discourage petitioning activity.

This ancillary effect may serve to undermine the efficacy of
SLAPPs.

For section 76-a to be maximally effective it must be modified

so as to subject all six tort categories to a heightened burden of
proof in cases involving public petition and participation. This

can be accomplished by applying the "clear and convincing

evidence" standard to the "sham" exception of the Noerr-Penning-

ton doctrine. 17  The legislation should be amended so that in
cases where a defendant raises the right to petition defense, the
plaintiff, to recover damages, would be required to establish, by

clear and convincing evidence, that the activity was not intended
to petition the government for redress of grievance, but instead
was intended to injure the plaintiff.17

' This modification would

172. N.Y. Civ. RIGHTS LAW § 76-a(lXa).

173. Id. § 76-a(1)(c).

174. See supra notes 16-53 and accompanying text.

175. See supra part II.A.

176. The proposal could read as follows:

In an action involving public petition and participation, as defined in paragraph (a)

of subdivision one of section seventy-six-a of the civil rights law, where the defendant

raises the First Amendment right to petition defense, to recover damages, the plaintiff

must establish by clear and convincing evidence that the petitioning activity was not a true

attempt to petition the government for redress of grievance, but instead was intended

1993] 953
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maximize the indirect effect of curbing SLAPPs because it
prohibits the SLAPP plaintiff from avoiding the heightened
standard merely by casting the complaint in the form of other tort
categories. More importantly, this would subject all six categories
of SLAPPs to section 70-a of the civil rights law, which directly
addresses the financial incentive to SLAPP,17

7 and to sections
3211 and 3212 of the civil practice law and rules amendments,
which expeditiously address pretrial motions in an action
involving public petition and participation.1 7 8

Providing the heightened standard of proof in cases involving
public petition and participation does not violate due process
considerations.1 79 The importance of public participation in the
New York State political process justifies the higher burden of
proof required. Public policy demands such protection. In light
of the SLAPP phenomenon, it is in society's best interest to create
substantive policies that counteract the threat of SLAPPs. The
higher burden will reduce the threat SLAPPs pose to petitioning
activity, while continuing to permit those truly aggrieved to
vindicate their rights.

Section 70-a of the civil rights law attempts to discourage
SLAPPs more directly. This section seeks to remove the financial
incentive to SLAPP by enabling a defendant in an action involving
public petition and participation to maintain a claim to recover
attorney's fees, compensatory damages, and punitive damages
under various circumstances.

Section 70-a comprises three standards for measuring when
damages, or attorney's fees, may be awarded to a defendant in an
action involving public petition and participation.' 80 Costs and
attorney's fees may be recovered upon a demonstration that the
action was commenced or continued without a substantial basis

solely to injure the plaintiff.

177. See infra notes 179-86 and accompanying text.

178. See infra notes 187-93 and accompanying text.

179. See supra part I.C.

180. It is important to note that without the suggested modification to section 76-a,

this section will apply only to actions involving libel. This is brought up to underscore the

importance of including protection under section 76-a for all six categories of torts. If
section 76-a is not modified, section 70-a may be avoided simply by using the other

available tort categories.
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in fact or law, or without a substantial argument for the
extension, modification, or reversal of existing law.18 ' Compen-
satory damages may be recovered upon a demonstration that the

action was commenced or continued for the purpose of harassing,

intimidating, punishing, or inhibiting the defendant from

exercising First Amendment rights.'82 Punitive damages may

be recovered upon an additional demonstration that the action

was intended for the "sole" purpose of inhibiting First Amendment
rights.8 3  This scheme makes the SLAPP plaintiff liable for

damages commensurate with the vexatiousness of the original

suit. Unlike a countersuit for malicious prosecution, section 70-a

enables a SLAPP defendant to maintain a claim for damages
against any person who "commenced or continued such ac-

tion."18 4  There is no requirement that the initial suit be

terminated in favor of the party alleging malicious prosecution
before a cause of action arises. 8 ' Essentially, this enables the
defendant to raise a counterclaim for malicious prosecution.

However, despite this improvement, section 70-a shares a

particular shortcoming with the SLAPP-back'86  response.

Notably, there may still be parties who, due to lack of resources,

are unable, or unwilling, to file a counterclaim or bring a counter-

suit. As a result, there is no financial disincentive to SLAPP,

unless the defendant chooses to protract the litigation by counter-
suing.

To remedy this paradox the legislation should be amended to

allow the court, in its discretion, to impose financial sanctions
upon any party, or attorney, who commenced or continued an

action for the purpose of harassing, intimidating, punishing, or

otherwise maliciously inhibiting the free exercise of First Amend-

181. N.Y. Civ. RIGHTS LAW § 70-a(lXa).

182. Id. § 70-a(1)(b).

183. Id. § 70-a(lXc).

184. Id. § 70-a(1).

185. Presently, under New York law, a cause of action for malicious prosecution arises

only where the initial proceeding terminates in favor of the plaintiff. See Landsman, 519

N.Y.S.2d at 263.

186. See supra part II.E.
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ment rights. Unlike the sanctions discussed earlier,"8 7 this
section should not place a ceiling on the amount of sanctions that
can be imposed in one proceeding. This modification would
provide a financial disincentive to SLAPP without requiring
another round of litigation, and empower the courts with better
resources to discourage SLAPPs.

B. The Civil Practice Laws and Rules Amendments

The amendments to the New York Civil Practice Law and
Rules18 1 make it more difficult for a party responding to a
motion to dismiss, or a motion for summary judgment, to prevail
in an action involving public petition and participation, as defined
in section 76-a of the civil rights law. 8 9 Additionally, the
legislation attempts to reduce the incentive to SLAPP by address-
ing the merits of these pretrial motions as expeditiously as
possible.

The new law redefines standards for motions to dismiss' 90
and motions for summary judgment"' in cases involving public
petition and participation. The amendments to sections 3212,
summary judgment, and 3211, motion to dismiss, simply incorpo-
rate the substantive protection afforded in section 76-a of the civil
rights law. 92 The sections provide that a court shall grant a
motion to dismiss in an action involving public petition unless the
party responding to the motion demonstrates that the cause of
action is supported by a substantial basis in law, or by a substan-
tial argument for the extension, modification, or reversal of
existing law. 93

In addition to the substantive protection, these proposals
attempt to reach the core of the SLAPP problem by establishing

187. The total amount of costs awarded and sanctions imposed cannot exceed $10,000
in any action or proceeding under New York law. See N.Y. Civ. PRAC. L. & R. § 8303-a(a)
(McKinney 1984); N.Y. CT. RULES § 130-1.2 (1984).

188. N.Y. Civ. PRAc. L. & R. 88 3211, 3212 (McKinney 1984).

189. Again, if section 76-a is not modified to include all six categories of torts these
proposed sections may be avoided simply by using the other available tort categories.

190. N.Y. CIV. PRAc. L. & R. § 3211 (McKinney 1984).

191. Id. § 3212.

192. Id. §§ 3211, 3212.

193. Id.
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procedures for a rapid, preliminary determination in cases

involving public petition and participation. Under both of these

pretrial procedures for accelerated judgment, the court is required
to grant preference in the hearing of such motion. 94 This

aggressive proposal would effectively undermine the SLAPP

plaintiffs goals by propelling the case to the front of the court's

docket, which would curtail the chilling effect of the suit. The
combination of moving the case to the front of the court's docket

and making it more difficult for a plaintiff to survive a pretrial
motion would reduce the effectiveness of SLAPPs by disposing of
the suits expeditiously.

CONCLUSION

The importance of public participation in the political process

has been undisputed since the birth of this country. The framers

of the Constitution understood that it is politically, morally, and

legally wrong to obstruct citizen access to government. 195 This

concept was evidenced by the drafting of the First Amendment.
It is the bedrock of our Constitution.

SLAPPs pose a threat to these fundamental rights. They

attempt to quash our constitutional rights by intimidating
political activists into silence. Ironically, they abuse the judicial
process to facilitate this goal. This threat can no longer be

tolerated. The importance of public participation in the political
process deserves legislative protection. Society cannot afford to

endure the costs accompanied by a decline of debate on public
issues. Our respective state legislatures must ensure that access
to governmental bodies remains available.

The New York Legislature should amend the anti-SLAPP suit

legislation by incorporating the modifications suggested in this

note. This will ensure that the types of disputes involved in

SLAPPs 'remain in the political arena, rather than the judicial
arena. Moreover, it will ensure that the channels of communica-
tion, by which citizens voice opinions on public issues, remain
open. By substantively, financially, and expeditiously addressing

194. Id. The use of the term "shall" illustrates the mandatory nature of this

provision. Id.

195. Stein, supra note 10, at 49.
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the impetus to SLAPP, the anti-SLAPP suit legislation provides

a wealth of resources for counteracting the threat to our constitu-

tional rights. If used in conjunction with attorney disciplinary

proceedings, it should successfully remove the incentive to

SLAPP.

Edward W. McBride, Jr.


