NOTES AND COMMENTS

THE STANDARD OF REVIEW IN EQUAL
PROTECTION AND DUE PROCESS
CHALLENGES TO VERMONT’S BLUE LAWS

I. INTRODUCTION

Within the last ten years there has been a steady stream of
litigation in state courts concerning equal protection and due pro-
cess challenges to Blue Laws (or Sunday closing laws). The result
is that a number of state courts have declared their states’ Blue
Laws unconstitutional.! Following this line, four Vermont District
Courts have recently held that Vermont’s Common Day of Rest
Act® violates the equal protection and due process clauses of the
United States Constitution.? In State v. Shop and Save Food Mar-
kets, Inc.,* an appeal from one of these decisions, the Vermont Su-
preme Court agreed with the District Court in part and held that a
portion of the Common Day of Rest Act is in violation of the equal
protection clause. This note will focus on the validity of these four-
~ teenth amendment challenges in the context of this decision.

It must be emphasi'zed that the purpose of this note is not to
consider either the wisdom of Blue Laws in modern society or any
lingering “establishment of religion” questions.® These issues have

1. See cases cited notes 60-61 infra. -

2. V1. STaT. ANN. tit. 13, §§ 3351-3356 (Supp. 1980).

3. State v. Ludlow Supermarket, Inc., No. 757-7¢ (Vt. Dist. Ct., Benningten Cir., 1979);
State v. Shop and Save Food Markets, Inc., No. 440-78 {Vt. Dist. Ct., Calendonia Cir.,
1978}, off’d, 138 Vt. 332, 415 A.2d 235 (1980); State v. Gerry’s Cash Market, No. 726-77 (Vt.
Dist. Ct., Windham Cir., 1977); State v. Ludlow Supermarket, Inc., No, 1085-76 (Vt. Dist.
Ct., Windham Cir., 1977).

4. 138 Vt. 332, 415 A.2d 235 (1980).

5. Blue Laws have an extensive history in the United States dating to the earliest colo-
nial times. See McGowan v. Maryland, 366 U.S, 420, 431-32 (1961). Throughout most of
their history, Blue Laws have been based on the religiously oriented consideration of
prohibiting most activities, business and recreational, as a means of encouraging participa-
tion in sabbath religious activities. See generally C. Anteu, P, CarroLL & T. Burke, RELIG-
10N UNDER THE STATE CoNsTITUTIONS (1965); A. STOKES & L. PUFFER, CHURCH AND STATE IN
THE UNITED STATES {1975). In recent times, however, the emphasis of these laws has shifted.



174 Vermont Law Review [Vol. 6:173

been explored in a number of recent articles.® Instead, this note
will focus on the Shop and Save decision to examine the proper
role of a court in the equal protection and due process review of
state socioeconomic legislation such as Blue Laws.

II. BACKGROUND TO THE Shop and Save DECISION
A. Vermont’s Common Day of Rest Act

Whatever the legislative motivation in desiring to halt all com-
mercial activities on Sundays, it is not now practical to accomplish
completely this goal.” There are many businesses that cannot close
on Sundays, such as power, emergency, and health services; and
there are others whose start up and shut down costs are so great as
to make Sunday closing an onerous burden. Aside from such neces-
sary exemptions as these, however, many states also grant exemp-
tions for businesses whose operations are not as exceptional as
those above.® It is the perceived discrimination accompanying such

State legislatures have liberalized the laws by allowing more recreational activities (and the
inevitable business activities catering to them} in order to comport more fully with the mod-
ern view that a day of rest is beneficial to the people regardless of whether it is used to
worship Ged or to relax with family and friends. McGowan v. Maryland, 366 U.S, 420, 434-
35 {1961).

In 1961 the United States Supreme Court recognized this shift in the emphasis of Blue
Laws away from religious advocacy when it held in McGowan that the religious history of
modern Blue Laws does not necessarily invalidate them in the face of a first amendment
establishment of religion challenge. Id. at 446-53. The Court determined that it is well
within the police power of states to regulate the days on which busiresses may open in order
to provide the public with a common day of rest. I'd. at 443-44. Since MeGowen there have
been no successful first amendment challenges to Blue Laws.

6. See, e.g., Note, Sunday Blue Laws: A New Hypocrisy, 54 NoTkE DaMeE Law. 716
{1979); Note, Sunday Closing Laws in the United States: An Unconstitutional Anachro-
nism, 11 SurroLk U. L. Rev. 1088 (1977).

7. In no jurisdiction in the United States are all business activities prohibited by a
Sunday closing law.

8. Examples of the extent to which states will attempt to go in tailoring their Blue
Laws to the economic realities of their constituents are many. E.g., Mass, Gen. Laws ANN,
ch. 136, § 6(1)-6(50) (West 1972 & Supp. 1980) (containg fifty exemptions to the ban on
Sunday business activities, including the operation of a store during the Sundays between
Thanksgiving and Christmas, id. § 6(50)9; Me. REv. STaT. ANN. tit. 17, § 3204 (West Supp.
1980-8t) (exempting stores “wherein no more than 5 persons, including the proprietor, are
employed in the usual and regular conduct of business; stores which have no more than
5,000 square feet of interior customer selling space, excluding back room storage, office and
processing space.”)
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exemptions which forms the basis of equal protection and due pro-
cess challenges to Blue Laws.

Vermont’s current Blue Laws®? had their genesis in a model
Sunday closing law proposed in the Harvaerd Journal on Legisla-
tion.'® The text of the Act is, in fact, derived verbatim from the
model law except for the addition of a number of exemptions for
certain businesses. In total, the Act contains forty-two exemptions
to the blanket ban on the conduct of business activities,'! including
exemptions for those whose business is ““agriculture or the harvest-
ing of timber,”'? ‘“greenhouse[s] or nurseries,”® and “automatic
self-service laundries.”" Of particular importance in considering
the recent challenges to the Vermont law are two of the exemp-
tions added to the model law by the Vermont legislature. Ex-
empted are all stores “wherein no more than seven persons . . . are
employed on the premises at any one time in the usual and regular
week-day conduct of the business”® (hereinafter the “seven em-
ployee exemption”). Also separately exempted are those establish-
ments primarily engaged in the sale of food which are not required
to comply with the provisions of the unit pricing act'® (hereinafter
the “unit pricing exemption®). The stores exempted from compli-
ance with the unit pricing act!? (and thus the Common Day of Rest
Act) are those stores which “during the immediately preceding cal-
endar year had gross revenues of less than $500,000.00, or which
are owned and operated by one owner and members of his immedi-
ate family” except such stores which are part of a chain having
revenues of $1,000,000 in the preceding year.'® Violators of the
Common Day of Rest Act are subject to the imposition of criminal
penalties.™ :

9. Vermont's previous Blue Law was contained in V1. StaT. AnN. tit. 13, § 3301 (1960).
1. 3 Harv. J. Lecis. 345 {1965-68),

11. V1. STaT. ANN, tit. 13, § 3354 (Supp. 1980).
12. Id. § 3354(6).

13. Id. § 3354(THQ).

14, Id. § 3354(7)(R}.

15. Id. § 3354(1)(P).

16. Id. § 3354(7)(JJ).

17. V1. STAT. ANN. tit. 6, §§ 681-87 (Supp. 1980).
18. Id. § 686(1).

19. V1. STAT. ANN. tit. 13, § 3356 (Supp. 1980).
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Shop and Save Food Markets, Inc. is one of the larger super-
markets in Vermont, and, as such, did not fall under any of the
exemptions to the Common Day of Rest Act. In June, 1978 Shop
and Save was open for business on a Sunday, and an investigator
made a retail purchase.?® This resulted in the filing of a criminal
complaint on July 5, 1978 which alleged a violation of the Act.%

In State v. Shop and Save figures supplied by the Vermont
Retail Grocers Association showed that of 700 retail grocery stores
in Vermont, 665 are members of the Association, and 510 of these
are legitimately open on Sundays as a result of either the seven
employee or the unit pricing exemption, or both.?? Based on this
apparent discrimination, the defendant asserted three defenses to
charges brought against it that are relevant to this inquiry: (1) that
the scheme of the Common Day of Rest Act taken as a whole vio-
lates the equal protection clause of the United States Constitution;
(2) that the seven employee and unit pricing exemptions taken
alone violate the equal protection clause; and (3) that the seven
employee and unit pricing exemptions violate the due process
clause of the United States Constitution in that they fail to com-
port with the avowed purpose?® of the Common Day of Rest Act.2¢

In answer to these defenses the State of Vermont asserted that
even though the sole declared purpose of the Sunday closing law is
“to establish a common day of rest by means of the general cessa-

20. State v, Shop and Save Food Markets, Inc., 138 Vt. 332, 334, 415 A.2d 235, 235
(1980).

21. Id.

22, Printed Case of the Appellant at 37, State v. Shop and Save Foed Markets, Inc.,
138 Vt. 332, 415 A.2d 235 (1980).

23. The purpose of the Act is recited at VT. STar. ANN. tit. 13, § 3352 (Supp. 1980):
“The purpose of this chapter is to establish a common day of rest by means of the general
cessation of work.”

24. Printed Case of the Appellant at 7, 43, State v. Shop and Save Food Markets, Inc.,
138 Vt. 332, 415 A.2d 235 (1980). The defendant asserted two additional defenses not rele-
vant to this inguiry which were decided against the defendant at trial and not reached by
the Supreme Court on appeal: (1) that because the Act had been twice ruled unconstitu-
tional by Vermont district courts, the defendant was entitled to rely on those rulings; and
(2) that the Act violates the due process clause because it fails to give notice to a person of
ordinary intelligence that his conduct is against the law. Id.
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tion of work,”?® this “preamble or declaration of purpose is no
more than a boilerplate lifted verbatim from the Harvard Journal
on Legislation.”?® The State contended that the discrimination
against larger stores resulting from the Common Day of Rest Act
serves many purposes, including, but not limited to, the establish-
ment of a day of rest. Among the secondary objectives of the stat-
ute, the state asserted, is an attempt by the legislature “to preserve
a diverse mix of small and large businesses by mitigating the com-
petitive disadvantages of ‘Ma and Pa’ stores, in effect, helping to
maintain a way of life,”® and a cultural tradition in largely rural
Vermont. The state argued that it is to this secondary purpose that
both the seven employee and the unit pricing exceptions are di-
rected and that this purpose is constitutional as being within the
police power of the state.?® ’

B. The Traditional Equal Protection and Due Process
Standards of Review

The essence of the legislative function is the making of policy
determinations based on the objectives of the legislators partici-
pating in the process. Through these policy determinations and the
sanctions enforcing them, the activities of the populace are regu-
lated under the police power of the state to provide for the general
welfare, health, safety, and morals of the public.?® As a check to
this regulatory power of the state is the fourteenth amendment to
the United States Constitution which says simply that no state
shall “deprive any person of life, liberty, or property, without due
process of law; nor deny to any person the equal protection of the
laws.”*® The United States Supreme Court has used the equal pro-
tection clause and, less frequently, the due process clause to place

25, V1. Stat. ANN. tit. 13, § 3352 (Supp. 1980).

26. Reply Brief of the Appellant at 2, State v. Shop and Save Food Markets, Inc., 138
Vt. 332, 415 A.2d 235 (1980).

27, Id. at 3.

28. Id. at 4.

29, See Kelley v. Johnson, 425 1.8, 238, 247 (1976); Day-Brite Lighting, Inc. v. Mis-
souri, 342 U.S. 421, 424-25 (1952); Lincoln Federal Labor Union No. 1912% v. Northwestern
Iron & Metal Co., 149 Neb. 507, 31 N.W.2d 477, 487 (1949), aff'd, 335 U.S. 525 (1949).

30. U.S, Const, amend XIV, § 1.



178 Vermont Law Review [Vol. 6:173

certain limits on the extent to which state legislatures may achieve
their regulatory objectives either by making classifications among
their citizens or regulating certain activities of their citizens.** The
primary consideration in evaluating the validity of the equal pro-
tection and due process challenges to Vermont’s Blue Laws and an
essential background to an understanding of the impact of the
Shop and Save decision is the standard of review upon which a
court should proceed.

In developing equal protection and due process limitations on
legislative choices the Court has traditionally employed a “two-
tier” method of analysis.?* In the context of equal protection the
upper level of analysis, “strict scrutiny,” is reserved for legislative
classifications hased on personal traits such as race,®® national an-
cestry,® and ethnic origin®® (the “suspect classifications”) and
those involving a “fundamental interest.” Fundamental interests
are those traceable in some manner to provisions in the Constitu-
tion® or those that the Court feels are “preservative of other basic
civil and political rights.”®” The strict scrutiny test, as it has been
formulated by the United States Supreme Court, is comprised of
two elements: “first, the classification must be necessary . . . and
second, the goals must be not merely legitimate but ‘compel-
ling.” 7% The choice of the strict scrutiny test is extreme in that it
is generally outcome determinative; very rarely is a statutory clas-
sification upheld under this test.?®

31. See notes 32-59 and accompanying text infra.

32. For a discussion of the so-called middle tier mode of analysis see note 55 infra and
accompanying text.

33. See, e.g., Loving v. Virginia, 388 U.5. 1 (1967).

34. See, e.g., Strauder v. West Virginia, 100 1.8, 303 (1879).

35. Id.

36. See, e.g., Shapiro v. Thompson, 394 U.S. 618, 629-30 (1969) {held that a one year
state residency requirement for the receipt of state welfare benefits denied equal protection
because it discouraged interstate travel, a right implied in the Constitution).

37. Harper v. Virginia Board of Elections, 383 U.5. 663, 667 (1966) {held that requiring
the payment of a tax before voting violates the equal probectlon clause because the voting
franchise is a fundamental right).

38. Bice, Standards of Judicial Review Under the Equal Protection and Due Process
Clauses, 50 So. Car. L. Rev. 689, 693 (1977).

393, An exception is Korematsu v. United States, 323 U.S. 214 {1944), where the Court
invoked the language of the strict scrutiny test, id. at 216, but then held that it was proper
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In an analogy to the strict scrutiny review under the equal
protection clause the Supreme Court has in the past used the due
process clause to limit certain legislative objectives.*® This substan-
tive due process, however, has been largely abandoned since the
late 1930’s in all but a limited number of cases in which the Court
has sought to protect a fundamental right traceable to, but not
specifically articulated in, the Constitution.*

Traditionally, all statutory provisions that do not create sus-
pect classifications or involve fundamental rights have been sub-
jected to a standard of review far more deferential to legislative
prerogatives: the ‘“rational relationship” or “mere rationality”
test.** This lower standard of review applies to a broad range of
social and economic legislation which includes Blue Laws.*® The
test is identically formulated in regard to both equal protection
and due process analysis.** This can be seen from the classic state-
ment of the test with regard to economic legislation in the leading
case of Williamson v. Lee Optical of Oklahoma, Inc.*® In Lee Opti-
cal the Supreme Court upheld, against both equal protection and
due process challenges, an Oklahoma statute which made it unlaw-
ful “for any person not a licensed optometrist or opthalmologist to
fit lenses to a face or to duplicate or replace into frames lenses or
other optical appliances, except upon written prescriptive author-
ity of an Oklahoma licensed opthalmologist or optometrist’*® but
which exempted all sellers of ready-to-wear glasses.*” In answering
the due process challenge, which asserted that the entire statutory

for the government to order the forced evacuation of Japanese-Americans from certain areas
of the West Coast during the Second World War. fd. at 220.

40. See, e.g., Lochner v. New York, 198 U.8. 45 {1903).

41. See, eg., Roe v. Wade, 410 U.S, 113 (1973) (prohibiting states from regulating a
woman’s right to terminate her pregnancy in the first trimester); Griswold v. Connecticut,
381 U.8. 479 (1965} (prohibiting states from interfering with the use of contraceptives by
married persons, based on a right to marital privacy}.

42, See, e.g., City of New Orleans v. Dukes, 427 U.S. 297, 303 (1976); Williamson v. Lee
Optical of Oklahoma, Ine., 348 U.S, 483, 491 (1955). '

43. McGowan v. Maryland, 3668 U.8, 420, 425 (1961),

44, Bice, supra note 38, at 709-10.

45, 348 U.S. 483 (1955).

46. Id. at 485.

47, Id.
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scheme deprived Lee Optical of due process, the Court said: “The
day is gone when this Court uses the Due Process Clause of the
Fourteenth Amendment to strike down state laws, regulatory of
business and industrial conditions, because they may be unwise,
improvident, or out of harmony with a particular school of
thought.”*® All the Court requires to uphold a statute is that it can
conceive of a legitimate legislative objective behind the statute and
that the statute be a rational way of achieving that end. The Court
continued: “it is enough that there is an evil at hand for correction,
and that it might be thought that the particular legislative mea-
sure was a rational way to correct it.”*?

The equal protection portion of the challenge in Lee Optical
was based on the apparent discrimination engendered by the single
exemption of sellers of ready-to-wear glasses from operation of the
Oklahoma law. In dealing with this contention, the Court ex-
panded on its concept of the latitude to be given legislatures under
the minimum rationality test:

Evils in the same field may be of different dimensions and
preportions, requiring different remedies. Or so the legisla-
ture may think. Or the reform may take one step at a time,
addressing itself to the phase of the problem which seems
most acute to the legislative mind. The legislature may select
one phase of one field and apply a remedy there, neglecting
the others.®®

Thus, it can be seen from Lee Optical that even though the focus
of the equal protection clause is improper classification and the fo-
cus of the due process clause is improper regulation of activities
that may not be regulated, the standard of review is identical.®

The Supreme Court applied the rational relationship test to
equal protection and due process challenges to Blue Laws with
predictable results in McGowan v. Maryland.®® There the Court

48, Id. at 488.

49, Id. (emphasis added).

50. Id. at 489 (citations omitted).
61. See Bice, supra note 38, at 709.
52, 366 1.5, 420 {1961).
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upheld the Maryland Blue Law despite the fact that it had numer-
ous exemptions., The Court cited Lee Optical among other cases
and said that

ftlhe constitutional safeguard is offended only if the classifi-
cation rests solely on grounds whoelly irrelevant to the
achievement of the state’s objective. State legislatures are
presumed to have acted within their constitutional power de-
spite the fact that, in practice, their laws result in some ine-
quality. A statutory discrimination will not be set aside if any
state of facts reasonably may be conceived to justify it.5®

Under the Warren Court the imposition of the deferential ra-
tional relationship test was as outcome determinative as the impo-
sition of the strict scrutiny test; a statute was struck down only
once when this standard was used.® Under the Burger Court, how-
ever, there have been decisions indicating that in certain circum-
stances the Court will apply a test with more teeth than traditional
rational relationship to invalidate statutes which do not trigger
strict scrutiny, the so-called “middle tier” mode of analysis.®® Any
hopes that this new standard would be extended to legislation that
is purely economic in nature (such as Blue Laws), however, were
disappointed by the 1975 decision of New Orleans v. Dukes.®
There the Court clearly indicated that it would continue to use
minimal scrutiny in reviewing economic legislation. In that case it
upheld a city ordinance that exempted from a prohibition against
the selling of food from pushcarts by vendors in the French Quar-
ter those who had been so occupied for more than eight years. The
Court reaffirmed the rational relationship mode of analysis when it
said:

53, Id. at 425-26 (citations omitted) (emphasis added}).

54. Morey v. Doud, 354 U.S. 457 (1957), was the only case in the last fifty years in
which the Court held that an economic regulation was unconstitutional solely on equa! pro-
tection grounds. City of New Orleans v. Dukes, 427 U.S. 297 (1976). The Dukes case specifi-
cally overruled Morey v. Doud. Id. at 308.

55. See, e.g., Eizsenstadt v, Baird, 405 U.5. 438 (1972) (state discrimination against un-
married persons in the distribution of contraceptives violates the equal protection clause);
Reed v. Reed, 404 U.S. 71 (1871) {the provision of state probate code which set up a prefer-
ence for males over females in the selection of estate administrators violated the equal pro-
tection clause).

58. 427 1.8, -297 (1976).
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Unless a classification trammels fundamental personal rights
or is drawn upon inherently suspect distinctions such as race,
religion, or alienage, our,decisions presume the constitutional-
ity of the statutory discriminations and require only that the
classification challenged be rationally related to a legitimate
state interest.”

In announcing the continued life of the rational relationship
standard as applied to economic regulation, the Court went so far
as to overrule Morey v. Doud,*® “the only case in the last half cen-
tury to invalidate a wholly economic regulation solely on equal
protection grounds.”®® The intent of the Supreme Court in these
cases is clear; if the factg of a case do not somehow trigger a higher
standard of review, the Court will apply the rational relationship
test which will validate any statute so long as the Court can con-
ceive of any legitimate legislative objective to the accomplishment
of which the statute is rationally related.

C. Criticism of Application of the Rational Relationship
Standard to Invalidate Statutes

Despite the clear delineation in Lee Optical, McGowan, and
Dukes of the highly deferential standard that courts are to use in
evaluating economic legislation such as Blue Laws, the state courts
since McGowan have not been consistent in their application of
this standard to Blue Laws. In many states the laws have been
declared to violate, at least in part, the equal protection clause, the
due process clause, or both.®® In numerous other states, however,
the laws have been upheld even though they have generally been
similar to those overturned in other states.®® When application of

57. Id. at 303.

58. 354 U.S, 457 (1957).

59. 427 U.S. at 306.

60, See, e.g.,, State v. Anonymous, 33 Conn. Supp. 141, 366 A.2d 200 (C. P, 1976); Rut-
ledge v. Gaylord’s, Inc., 233 Ga. 694, 213 S.E.2d 626 (1975); People v. Abrahams, 40 N.Y.2d
277, 353 N.E.2d 574, 386 N.Y.S5.2d 661 (1976); Spartan’s Industries, Inc., v. Oklahoma City,
408 P.2d 399 (Okla. 1972); Kroger Co. v. O’'Hara Township, 481 Pa. 101, 392 A.2d 266
(1978).

61. See, e.g., Vornado v. Hyland, 77 N.J. 347, 390 A.2d 606 (1978), appea! dismissed,
439 U.S. 1123 (1979); Zayre Corp. v. Attorney General, 372 Mass, 423, 362 N.E.2d 878
(1977); Gibson v. Downtown Development Corp., 572 S.W.2d 334 (Tex. 1978), appeal dis-
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the rationality standard is examined closely, it becomes clear that
there are many conceptual difficulties which accompany its use by
a state court to invalidate a statute rather than to uphold it.

It must be noted initially that if the rational relationship test
is to be used for the substantive review of statutory discrimination
it has been misleadingly named and formulated. When the rational
relationship test is used for the substantive review of statutory
provisions, the true focus of the test is not the rational relationship
(or “means” component); rather it is a substantive choice on the
part of the court as to what constitutes the proper legislative
objectives of a given statute (the “ends” component).®? In actual-
ity, then, this type of substantive rationality review examines the
legitimacy of the government’s policy choice, not the rationality of
the statute.®® As one commentator has noted:

[Als to the notion that either [the equal protection or due
process] clause commanded legislation to be rational, not
merely in the sense of avoiding self-contradiction and impos-
sibility of compliance, but as a reasonable means to an end,
these phrases seem an unlikely way to state such a command
on the part of men who were emminently able to put their
legal and political prescriptions into English.®

The above becomes more clear when it is realized that the
presence or absence of the rational relationship will always be de-
termined by the level of generality with which the court chooses to
view the legislative objectives.®® The objectives of a given statute
may be viewed as on a scale. On one end is located the objective of
securing the general welfare; on the other end is located the tauto-
logical objective of doing exactly what the words of the statute ex-
press. Thus,

[i]f a burden or a benefit is placed on a group that shares a

missed, 439 1.5, 1000 (1978); Gibson v. State, 545 8.W,2d 128 (Tex. 1976), cert. denied, 431
U.8. 955 (1977); State v. Giant of St. Albans, 128 Vt. 539, 268 A.2d 739 (1970).

62. See Note, Legisiative Purpose, Rationality, and Equal Protection, 82 YaLe L. J.
123 (1972).

63. Linde, Due Process of Lawmaking, 55 Nes. L. Rev. 197, 207 {1976).

64, Id. at 238.

65. P. Brest, ProcEssES oF CONSTITUTIONAL DECISIONMAKING, 565-66 (1975).
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- . trait that can be named, at least one purpose for doing so can
always be to burden or benefit those that share the trait. To
be sure, it might be an unconstitutional purpose [classifica-
tions that trigger strict scrutiny because they are suspect or
because they involve fundamental rights] . . . but the pur-
pose still exists. The rationality test . . . does not itself con-
tain standards for labeling certain purposes illegitimate; it
merely requires a rational fit between purpose and statutory
means.%

Whenever a court has invalidated a statute on the basis of the
rationality test, it could have found a rational relationship by de-
fining the legislative goal more narrowly®® or by recognizing that
any statutory formulation will be the product of a compromise be-
tween the numerous competing objectives that constitute the legis-
lative process.®® Thus, if courts are honest about their decision-
making process, “in the end, the constitutional question will be
whether the aim of the law is out of bounds, not whether it will

miss its target—a question of legitimacy, not of rationality.”®®

Once it is recognized that the focus of the rational relationship
test when it is used to invalidate a statute is on the propriety of
the legislative ohjectives, the points remaining to be made are two.

First, it is important to establishing a reasoned decisionmaking
process based on the equal protection and due process clauses that
courts not make substantive choices as to permissible legislative -
objectives under the cover of rational relationship language.”® If a
court is intent on invalidating a particular legislative objective, it
should clearly indicate (as courts do in the case of suspect classifi-
cations and fundamental rights under the strict scrutiny standard

" of review) that this is what it is doing.

Based upon this understanding of the rational relationship
test, many recent commentators have suggested that a court’s in-
quiry should be limited to a determination of the relationship be-

66. Note, supre note 62, at 131,

67. Id. at 132; P. BREST, supra note 65, at 565-66.
68. Linde, supre note 63, at 212,

69. Id.

70. Note, supra note 62, at 154.
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tween the statute and any legislative objective offered by the state
in justification of .it.”* Under this view the rationality test would
have no substantive function outside the correction of inadvertent
legislative arbitrariness,’® those situations when the legislation has
had unanticipated effects which the state cannot, or chooses not, to
justify. This is the approach that the United States Supreme Court
has apparently taken in the Lee Optical, McGowan, and Dukes
" line of cases.” It has also been suggested that the test applied in
this way would not be totally functionless in that it would still
serve to force states to publicly justify their statutes.’

The second point is that the invalidation of legislative objec-
tives by a court when neither a suspect classification nor a funda-
mental right is involved raises questions about the extent to which
courts should substitute their judgment for that of the legisla-
ture.” A full exploration of the question of how actively a court
should engage in equal protection and due process “ends” analysis
is beyond the scope of this note. It will depend, however, on policy
decisions as to both the authority and competence of the judiciary
to substitute its judgment for that of the legislature in those areas
that do not require strict scrutiny. For its part, the Supreme Court
has declared definitively that in the area of economic regulation, it
will defer to legislative determinations of policy.”® Nevertheless,
whatever the decision of a state court as to the degree it is willing
to substantively review legislative enactments, it is important that
it discuss honestly the basis of its finding that a certain legislative
enactment is improper and not hide behind the smokescreen of the
rational relationship language.

The tension that exists between the different views of courts

71. E.g., Gunther, The Supreme Court, i971 Term — Forward: In Search of Evolving
Doctrine on a Changing Court: A Model for a Newer Equal Protection, 86 Harv, L. Rev. 1,
35 (1972). '

72. Perry, Modern Equal Protection: A Conceptualization and Appraisal, 79 CoLum.
L. Rev, 1023, 1074 (1979).

73. See text accompanying notes 45-58 zupra.

74. See Gunther, supra note 71, at 44-48,

75, For an in depth discussion of this question see R. BERGER, GOVERNMENT By Jubict-
ARY: T'HE TRANSFORMATION OF THE FOURTEENTH AMENDMENT (1977).

76. City of New Orleans v. Dukes, 427 U.S. 297, 303 (1976).
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concerning the rationality standard is illustrated by two recent de-
cisions concerning Blue Laws. In the leading case of People v.
Abrahams™ the New York Court of Appeals found that state’s
Blue Laws to be in violation of the equal protection clause of the
fourteenth amendment. Initially, the Abrahams court noted that
the many exceptions to the antiquated New York statute were the
product “of centuries of evolutionary mutation,””® “utterly lacking
in cohesive scheme,””® and “essentially devoid of rhyme or rea-
son.”®® The court was careful to cite McGowan, and indicated that
it. would apply a simple rational relationship test.®! The court,
however, then determined that a rational relationship was lacking
between the statute and the legislative objective in that the large
number of exemptions in the statute prevented only a small num-
ber of stores from opening, thus not relating rationally to the goal
of securing a commeon day of rest.*?

It is clear that the basis of the Abrahams decision was a deter-
mination by the court that the legislature was limited to only one
permissible goal in this statute: to “produce an atmosphere appro-
priate for a common day of rest.”*® The court chose not to look at
the specific provisions of the statute and also not to discuss the
reasons why it was not a legitimate objective for the statute to ac-
complish exactly what its words indicated. By limiting the permis-.
sible objectives of the statute to assuring a common day of rest and
by ignoring the secondary legislative goals that were implicit in the
exemptions, the Abrahams court was able to demonstrate that the
Blue Law had failed the rational relationship test.*

The essence of the test used by the New York court in
Abrahams (though said to be consistent with McGowan) is not ra-
tionality, but a substantive decision by the court as to what are the

77. 40 N.Y.2d 277, 353 N.E.2d 574, 386 N.Y.8.2d 661 {1976).
78. Id. at 280, 353 N.E.2d at 575, 386 N.Y.5.2d at 663.

79. Id. at 285, 353 N.E.2d at 578, 386 N.Y.5.2d at 665.

80. Id. at 285, 353 N.E.2d at 578, 368 N.Y.5.2d at 666.

81. Id. at 285, 353 N.E.2d at 578, 386 N.Y.S5.2d at 665.

82. Id. at 285, 353 N.E.2d at 578, 386 N.Y.5.2d at 666.

83, Jd. at 286, 353 N.E.2d at 579, 368 N.Y.5.2d at 666.

84. Id. at 284-86, 353 N.E.2d at 578-79, 386 N.Y.5.2d at 665-67.
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permissible objectives of the statute with no discussion as to why
certain legislative goals are constitutionally impermissible. It is in-
teresting to note that the Abrahams court at one point implicitly
admits this substantive evaluation of legislative goals when it says
that a proper Blue Law would not only have to be rationally re-
lated to establishing a common day of rest, but would have to be
one “which is consonant with today’s needs and mores.”"®

In contrast to Abreahams is the Massachusetts case of Zayre
Corp. v. Attorney General® The Zayre court, after citing both
Dukes and Lee Optical, announced that it would apply the tradi-
tional rational relationship principles.®”

The reasons for this devolve not from an abdication of the
Judicial role, but a recognition of its proper place in our sys-
tem of government. This principle of judicial restraint in-
cludes recognition of the inability and undesirability of the
judiciary substituting its notions of correct policy for that of a
popularly elected Legislature.®®

In upholding a Blue Law containing forty-nine exemptions,
the Zayre court, while asserting that the proper purpose of the
statute was to establish a common day of rest, acknowledged that
there are many competing legislative considerations which combine
to constitute the final product: “The process of balancing the vari-
ous social and economic factors which influence the provisions of a
common day of rest law calls for local legislative judgments as to
the desirability, necessity or lack thereof of certain activities.”®®
This is directly in line with the opinions of the United States Su-
preme Court and evinces a clear understanding of the rational rela-
tionship standard.

III. VERMONT CASE Law PRrior To THE Shop and Save DECISION

In general the Vermont Supreme Court has closely followed

85. Id. at 286, 353 N.E.2d at 579, 386 N.Y.5.2d at 666,
86, 372 Mass. 423, 362 N.E.2d 878 (1977).

87. Id. at 433, 362 N.E.2d at §84.

88. Id. (citations omitted).

89. Id. at 437, 362 N.E.2d at 886.
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the lead of the United States Supreme Court in applying the ra-
tional relationship test to purely economic legislation. In 1970, the
Vermont court upheld the predecessor to the state’s current Blue
Law in State v. Giant of St. Albans® by citing McGowan and say-
ing that “[s]ince we are dealing with an acknowledged power in the
legislature to enact regulatory measures, it is not for this Court to
pass upon the propriety of the legislative election to exercise that
power, nor to question the wisdom of resort to it.”®!

More recently the court has had occasion to decide equal pro-
tection issues in cases involving economic regulations other than
Blue Laws. In each case the court’s decision was consistent with
the view that the only proper use of the rational relationship stan-
dard is the invalidation of inadvertent legislative discrimination.®
Andrews v. Lathrop®® upheld the constitutionality of a land gains
tax that taxed the gain derived from the sale or exchange of land
held by the transferor less than six years, with the rate of tax heing
directly proportional to the percentage of the gain and inversely
proportional to the holding period. The court said: “[IIf any rea-
sonable policy or purpose for the legislative classification may be
conceived of, the enactment will be upheld.”® Recognizing that
the primary question in rational relationship analysis is the way in
which the legislative objective of a statute is determined, the An-
drews court looked to “the whole of the statutory provision . . .,
its subject matter, its effect and consequences.”®® It was then an
easy matter for the court to determine that the purpose of the
statute was to discourage speculation in real estate that had re-
cently been driving up prices in the state and that the statute was
rationally related to the achievement of this goal.®®

The only recent case in which the Vermont court has declared
an economic regulation to be unconstitutional as a violation of

90. 128 Vt. 539, 268 A.2d 739 (1970).

91. Id. at 544, 268 A.2d at 742,

92. See text accompanying notes 70-73.

93. 132 Vt. 2566, 315 A.2d 860 (1974).

94, Id. at 258, 315 A.2d at 862 {emphasis supplied).
95. Id. at 260, 315 A.2d at 863.

96. Id.
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equal protection is Pabst v. Commissioner of Taxes.®” In Pabst the
court struck down a single provision of the Vermont gift tax which
deprived the plaintiff of using his $30,000 federal lifetime exemp-
tion against the Vermont tax while allowing virtually all others to
use this exemption.”® The court, after recognizing the existence of
the discrimination, could find no reason for it, and the state could
offer none. Only after it became clear that the state could not even
offer a purpose justifying the discrimination did the court overrule
that provision of the statute.®® This was an instance of a statute
which created a discrimination that was both unintended and mis-
understood by the legislature at the time that it passed the law.'®®

IV. TgE Shop and Save DECISION

In State v. Shop and Save Food Markets, Inc.'®* the district
court had granted a motion to dismiss the-charges against the de-
fendant, agreeing with Shop and Save that the exemptions to the
Common Day of Rest Act provided by both the seven employee
and unit pricing exemptions violate the equal protection and due
process clauses of the United States Constitution.’®? The court did
not, however, agree with the defendant that the Act as a whole
violated the equal protection clause.!®® With the permission of the
trial court the state raised an interlocutory appeal to the Vermont
Supreme Court based on this adverse ruling. The defendant simul-
taneously received permission to conduct a cross appeal on the is-
sues decided adversely to him.'* All of the lnltlﬂ.l issues at trial
were thus preserved for appeal

In its opinion, the Vermont Supreme Court first noted that
the standard of review was to be the same that it had used to vali-
date the predecessor to the current Blue Law in State v. Giant of

97. 136 Vt. 126, 388 A.2d 1181 (1978).
98. Id. at 140, 388 A.2d at 1188-89,
99.. Id. at 133, 388 A.2d at 1185-

106, Id.

101, 138 Vt. 332, 415 A.2d 235 (1980).
102. Id. at 334, 415 A.2d at 236.

103. Id.

104. Id.
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St. Albans'*® and that the United States Supreme Court had used
in McGowan v. Maryland:'*® “a statutory discrimination will not
be set aside if any state of facts reasonably may be conceived to
justify it.”’*°7 The court also pointed out the presumption of consti-
tutionality which accompanies all state economic legislation.’*® The
court qualified this, however, by saying that “[i]t is also essential
to understand that the mere fact of classification by the legislature
does not establish, by itself, that the enactment is rationally re-
lated to a permissible state purpose.”**®

After the above introductions to the standard of review which
it would employ, the court began its evaluation of the Common
Day of Rest Act by looking for the rational relationship between
the statute and its express purpose: to establish a common day of
rest.!’® The court took notice®'? of the stipulation between the par-
ties that ninety percent of the food stores in Vermont are legally
capable of opening on Sundays as a result of both the seven em-
ployee and unit pricing exemptions.?'? The court then pointed out
that the objective of these two provisions was apparently to ex-
empt “small” stores from the closing requirement in that the seven
employee exemption places a limitation on the number of employ-
ees a store can have and still be exempted,'® and the unit pricing
exemption places a limitation on the amount of income a store can
have and still be exempted.'** The court did not “take issue with
the initial policy determination that it is appropriate to allow some
food stores to open”'!® so that ‘“‘the prohibition does not work a

105. Id. at 335, 415 A.2d at 236 (citing State v. Giant of St. Albans, 128 Vt. 539, 268
A.2d 733 (197(0)). For further discussion see the text accompanying notes 90-91 supra.

106. Id. {(citing McGowan v, Maryland, 366 U.S. 420 (1961)).

107. Id. (quoting McGowan v. Maryland, 366 U.S. 420, 425-26 (1961)).

108. Id. at 334, 415 A.2d at 236.

109. Id. at 335, 415 A 2d at 236-37 {citing Pabst v. Commissioner of Taxes, 136 Vt. 126,
131-34, 388 A.2d 1181, 1184-85 (1978)); State v. Cadigan, 73 Vt. 245, 252-53, 50 A. 1079,
1081-82 (1901); V1. Consr. ch. I, art. 7).

110. 138 Vt. at 336-37, 415 A.2d at 237.

111. 7d. at 336, 415 A.2d at 237.

112, Id.

113. Id.

114. Id.

115. Id. at 337, 415 A.2d at 237,
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hardship on the public.”**¢ Nor did the court “find it irrational to
make that distinction based on the size of the store in question.’!?
Bothersome to the court, however, was that the unit pricing ex-
emption also served to exempt from operation of the statute all
family owned and operated food stores not part of a chain of stores
no matter what their size and income.?*® The court called this clas-
sification “one of unjustified overinclusiveness”*'® and said: “Noth-
ing has been advanced to us nor can we conceive of any rational
basis that demonstrates how the expressed ends of the Act are ad-
vanced in the slightest by a classification which permits family
owned stores of almost any size to remain open.”**°

In view of the deferential standard of review which the court
announced it would apply, the interpretations of that standard by
the United States Supreme Court,**! and the criticisms leveled by
numercus commentators against the use of the rationality standard
for the invalidation of other than inadvertent discrimination,'*?
this holding by the Vermont Supreme Court is disturbing. Indeed,
the court itself had noted that “[p]resumably, practical limitations
on the size and industriousness of one family place some finite, if
undefined, limitation on the size of such businesses.”*** Shortly af-
ter pointing this out, however, the court discounted the possibility
that the legislature may have determined that requiring businesses
to be family owned and operated was a sufficient size limitation on
stores to satisfy even the avowed purpose of the Act.’** -Here the
language of the rationality standard must be reiterated: “a statu-
tory discrimination will not be set aside if any state of facts rea-
sonably may be conceived to justify it.”*® The court has dismissed
this particular justification of the provision without according that

116, Id.

117. Id.

118. Id.

119. Id,

120, Id.

121. See text accompanying notea 42-59 supra.
122, See text accompanying notes 62-76 supra.
123. 138 Vi. at 336, 415 A.2d at 237,

124, See note 22 supra.

125. 138 Vt. at 335, 415 A.2d at 236.
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dismissal the discussion necessary to a decisionmaking process suf-
ficiently reasoned to be of assistance in predicting future decisions
of the court when faced with similar situations.

The Shop and Save court’s analysis of the Common Day of
Rest Act did not terminate, however, with the finding that there
was not a rational relationship between the unit pricing exemption
and the express purpose of the Act. The court correctly asserted
that in evaluating the rationality of the exemptions “we are not
limited to the Act’s express purpose, but look to any legitimate
public policy objective which can be asserted in its defense.”!?®
The state had argued in brief that the Act was, in fact, complex
economic legislation with at least one objective being the promo-
tion of small businesses in Vermont 127 The court, in answer to this
argument, said: :

Presumably, that would be a permissible state objective. As
we noted above, this is not the objective promoted by this
classification. The distinctions among food stores created by
[the seven employee and unit pricing exemptions] do not rest
on size. They do exclude some large stores from Sunday oper-
ation, but only those which are not family operated. Since the
classification is not rationally related to the end of promoting
small business, that end cannot justify it.1%¢

Again, the court has ignored its own previous point that the legis-
lature could have found that the “family owned and operated” re-
quirement places a limit on the size of food stores sufficient to sup-
port the statute,l?®

Finally, the court attempted to address squarely the question
whether it was a permissible state objective for the statutory provi-
sion to accomplish exactly what its words express: to place a bur-
den on all stores in a certain category except those owned and op-
erated by one family. The court said that this clearly would serve

126. Id. at 337, 415 A.2d at 237,

127. See text accompanying notes 25-28 supra.
128. 138 Vt. at 337, 415 A.2d at 238.

129. See text accompanying note 124 supra.
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to promote the family ownership of business.'’® Yet when faced
with deciding the constitutionality of such a statutory objective,
the Vermont court simply said that “economic discrimination
based solely on consanguinity is impermissible’®! and cited Good-
man v. Kennedy,'*? a case decided by the Pennsylvania Supreme
Court.

It must be noted that the United States Supreme Court has
never indicated that discrimination to promote family ownership is
a suspect classification or in any way warrants a higher standard of
review than other economic classifications. Indeed, in the 1974 case
of Village of Belle Terre v. Boraas,»* the Court upheld against
equal protection challenges a village zoning ordinance which lim-
ited the permissible occupancy of single family houses to tradi-
tional families or to persons not legally related so long as any
group of such persons did not exceed two individuals.!®* The Court
deferred to the legislative classification by invoking the rational re-
lationship test.'® Additionally, Goodman v. Kennedy,'®® cited by
the Vermont Supreme Court in support of its proposition, relied

130. 138 Vt. at 337, 415 A.2d at 238.

131. Id. at 338, 415 A.2d at 238,

132. 459 Pa. 313, 327, 329 A.2d 224, 231 (1974).

133. 416 U.S. 1 (1974).

134, Id. at 2.,

135. Id. at 7-8. The Court defended the statute against comstitutional attack in the

following way:
It is not aimed at transients. Cf. Shapire v. Thompson, 394 U.S. 618. It in-
volves no procedural disparity inflicted on some but not on others such as
was presented by Griffin v. fllinois, 351 U.S. 12. It involves no “fundamental”
right guaranteed by the Constitution, such as voting, Harper v. Virginia
Board, 383 U.S. 663; the right of association, NAACP v. Alabama, 357 U.S.
4489; the right of access to the courts, NAACP v. Button, 371 U.8. 415, or any
rights of privacy, c¢f. Griswold v. Connecticut, 381 U.S. 479; Eisenstadt v.
Baird, 405 U.S. 438, 4563-54. We deal with economic and social legialation
where legislatures have historically drawn lines which we respect against the
charge of violation of the Equal Protection Clause if the law be “ ‘reasonable,
not arbitrary’” (quoting Royster Guano Co. v. Virginia, 253 U.S. 412, 415}
and bears “a rational relationship to a [permissible] state objective.” Reed v.
Reed, 404 U.8. 71, 76.
Id.
136. 459 Pa. 313, 329 A.2d 224 (1974).
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for its holding!®” on the United States Supreme Court decision in
Morey v. Doud,*®® which was specifically overruled in New Orleans
v. Dukes.*® The result of the Shop and Save decision in Vermont
is essentially to create a new suspect classification in consanguin-
ity, which will now be an impermissible legislative classification
along with race and national origin.**® This was done in the Shop
and Save case with virtually no detailed discussion as to why the
equal protection clause prohibits such classifications.

Based on its finding that the unit pricing exemption was not
rationally related to a permissible state objective, the Shop and
Save court determined that this portion of the statute should be
gsevered from the remainder.}*! In severing the offending provision,
however, the court chose only to delete the exception clause of the
unit pricing exemption,'*? leaving the statute to read that any bus-
iness will now be exempted so long as it is primarily engaged in
“the sale of food for human consumption.”** The court continued
by saying:

This determination alone is sufficient to require affirm-
ance of the trial court order. We therefore have no oceasion to
consider the broader grounds advanced by defendant to chal-
lenge the validity of the entire scheme of the Common Day of
Rest Act, although these questions are not free from doubt.'*

Justices Daley and Hill concurred in the result of the case, but
would have gone further than the majority to hold that the statute
as a whole violated the equal protection clause.**® It is very impor-
tant to note that these Justices were aware that the majority hold-
ing did not square with the United States Supreme Court prece-
dent. The concurring opinion cited the equal protection provision

137. Id. at 327, 3290 A.2d at 231.

138. 354 U.S. 457 (1957).

139. 427 U.S. 297 (1976). See also text accompanying notes 56-59 supra.
140 See itext accompanying notes 32-38 supra.

141. 138 Vt. at 338, 415 A.2d at 238,

142, id.

143. See text accompanying note 16 supra.

144, 138 Vt. at 338, 415 A 2d at 238.

145. Id. at 343-44, 415 A.2d at 241 (Daley and Hill, J.J., concurring).
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of the state constitution'*® and said: “Therefore, although this act
does not violate the undemanding test of the Equal Protection
Clause of the Fourteenth Amendment to the United States Consti-
tution . . . , We concur in the majority’s subtle holding that our
state constitution imposes a more rigorous test, which this act can-
not meet.”*” While it is true that a state is free to interpret its
constitution in any way which it sees fit, the Shop and Save case
had been argued entirely on the basis of the federal constitution,
and it was upon this basis that the majority opinion had been writ-
ten. The concurring Justices apparently recognized the weakness
of the majority opinion’s use of the federal constitution and at-
tempted to shore it up by invoking the state constitution. In any
event, despite a state court’s free reign to interpret its own consti-
tution, the equal protection and due process analysis which has
been suggested in this note applies to state constitutional provi-
sions in the same way that it does to those of the federal
constitution.

V. CoONCLUSION

Vermont’s Blue Laws were long in a state of limbo after the
Shop and Save decision. Numerous attempts to redraft the statute
resulted in a great deal of confusion as to what type of statute
would satisfy the Vermont Supreme Court.'*® Finally, in May of
1981 the legislature adopted a new Blue Law,'*® one designed to
overcome the constitutional objections of the Shop and Save case.
The primary distinction of the new law is that it limits the exemp-
tion for stores to exclude from coverage only those stores “which
have no more than 5,000 square feet of interior customer selling
space, excluding back room storage, office and processing

146. Id. at 343, 415 A.2d at 241. The relevant portion of the Vermont Constitution
reads: “That government is, or ought to be, instituted for the common benefit, protection,
and security of the people, nation, or community, and not for the particular emolument or
advantage of any single man, family, or set of men, who are a part only of that community.”
V1. Const,, ch. I, art. 7.

147. 138 Vt. at 343, 415 A.2d at 241 (citations omitted) {(emphasis added).

148, See The Times Argus (Barre-Montpelier, VT), March 23, 1981, at 9, col. 3.

149, Vr, Stat. ANN, tit. 13, §§ 3351-58 (Supp. 1980) as amended by 1981 Vi. Acts 107
(Adj. Sess.).
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space. . . .”""* The legislature also set out plainly in the statute
that one of its purposes is to “promote the economic health of
small business enterprises which are essential and fundamental to
the economy of the state by creating a commercial environment
which allows small businesses the choice of enjoying the benefits of
a common day of rest. . . .”'® This statute was immediately vio-
lated by some of the large chain stores in Vermont, and the state
sued to close them®? under a new civil injunction section of the
statute.'®® These cases will undoubtedly come before the Vermont
Supreme Court within a short time.

The confusion that surrounded the drafting of a new Blue Law
resulted from the decisional process employed by the Shop and
Save court. In attempting to meet the criticisms of commentators
that courts have too frequently used the rational relationship test
to invalidate statutes with an improper focus on the “means” com-
ponent (the rational relationship) rather than a proper focus on
the “ends” component (the determination of legitimate state
objectives), the Vermont Supreme Court went part of the way in at
least recognizing that there should be some discussion of what con-
stitutes proper objectives. In the Shop and Save decision, however,
the court simply declared without further explanation that a par-
ticular statutory classification is improper. This is insufficient to
give the Vermont practitioner the tools which he requires to evalu-
ate potential future equal protection and due process challenges to
economic legislation and, additionally, makes the legislative pro-
cess one that is too frequently one of trial and error. It can only be
hoped that the court in its upcoming determination of the merits
of the challenges to the new law will give both the Vermont bar
and legislature the guidance they need to fulfill their obligaticns to
the community.

Daniel Murphy

150. Id. § 33556{a){6).

151. Jd. § 33b2.

152. State v. First National Stores, Inc., No. $-198-81 (Vt. Superior Ct., Washington
Cty. 1981); State v. The Grand Union Company, No. 8-197-81 {Vt. Superior Ct., Washing-
ton Cty. 1981).

153, V1. Star. Ann. tit. 13, § 3357 (Supp. 1980) as amended by 1981 Vi. Acts 107 § 6
{Adj. Sess.).



