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PLANNING LAW IN THE 1980’s: WHAT DO WE
KNOW ABOUT IT?*

Norman Williams, Jr.**

The usual view of American planning law has been described
rather well in a recent book review:

The appellate cases on planning and zoning all too frequently
seem a jumble of inconsistencies reflecting either inordinate
judicial subjectivism or undue judicial acquiescence. Incanta-
tion of the police power nouns . . . often takes the place of
probing analysis.! '

To anyone familiar with the present state of the case law, the
above view is hardly surprising; in fact, it is an almost inevitable
first reaction for somebody confronted with the vast and seemingly
chaotic body of decisions in this field—now numbering perhaps
15,000.2 However, after some experience in working through this
material, my own conclusion is almost precisely the contrary.
American planning law is actually a rather highly structured part
of the law; the pattern of decisions, once clearly understood, is
highly repetitive. However, it must be recognized that the pattern
is complex in the extreme, with great variations both as to time
and as to place.

My assigned topic today is “Planning Law in the 1980’s.” The

* This paper is a slightly modified (and footnoted) version of a speech given by
Professor Williams at the American Planning Association Conference in Dallas, Texas in
May of 1982. Something resembling the first sections has been published, in a different
form, in a periodical with a limited circulation. Williams, A Highly Structured System - But
So Complex, 4 NEWSLETTER OF PLANNING AND Law Div., AM. PLaNNING Ass'N, No. 4, 1-6
{1980).

For a different view, see Brooks, The Land Use Control System—Even More
Complicated, 4 NEWSLETTER OF PLANNING aND Law Div., Am. PLanNING Asg'N, No. 6 (1980).

** B.A, Yale College, 1938; LL.B., Yale Law School, 1943. Professor of Law, Vermont
Law School; Professor of Urban Planning and Law, University of Arizona.

1. Schroeder, Book Review, 61 A.B.A.J, 1320 (1975).

2. In late 1969 the total passed 10,000. The above is a very tough estimate of the cur-
rent total, 13 years later. About 600 cases came down in 1982,
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obvious question arises—how can anybody know what planning
law will be like in the eighties? I certainly do not know; perhaps
the only wise move in the circumstances would be to announce
that, and sit down fast. However, that would be trespassing rather
hard on your hospitality in bringing me here; and, with the above
warning, I am going to try to do a little more than that.

The complications are all too cbvious. The 1970’s have been a
period of major transition in American planning law {(as for that
matter in American law generally, though in different ways); and
there are clear indications that the 1980’s will be more s0.* More-
over, other unpredictable elements are notably important these
days. Consider the simple matter of historical accident; for exam-
ple, just think how different American law would be if President
Carter had made four Supreme Court appointments in his first
term, and President Nixon none—instead of vice versa. Moreover,
particularly for one brought up in the 1930’s, much of the news in
the papers nowadays seems oddly reminiscent of centuries past. As
the “radical right” tries to turn the clock back that far, one is re-
minded of a distinguished English play of half a century ago,*
where in every other scene the protagonist is transported back into
the eighteenth century; the contrast in attitudes on certain sub-
jects is rather baffling. To come right out with it, and over-simpli-
fying (but not much)—the country is faced with a clear fork in the
rcad-—with two drastically different choices for the future. There
may be a continuation and gradual solidifying of the current right-
wing backlash (to use the obvious shorthand)®>—or this may be

3. The usual sequence of events involved in major changes in public law is clear
enough; major changes in public opinion (often reflecting economic changes) lead to political
changes, which in turn lead to legal changes. This is the process immortalized in Mr.
Dooley’s famous comment: “The Supreme Court follows the election returns,”

4. J. BALDERSTON, BERKELEY SQUARE (1929).

5. I suppose it is well to state what I mean by the radical right, as an indication of what
might be expected from judges they appoint.

The present administration provides the clearest example of the radical right. Nothing
could be much clearer than the Attorney General’s disavowal of most of modern constitu-
tional law since 1937. See Address by W. French Smith, before Federal Legal Council (Oct.
30, 1981) (excerpts reprinted in N.Y. Times, Oct. 30, 1981, at A22, col. 1.)

The administration’s domestic program can be simply defined. It is to preside over a
latge transfer of assets and of power away from the lower-income groups (and the middle
class) towards {a) businessmen and (b} the very rich in general. It has been instructive to
learn how many different ways there are of saying “trickle down."”

The differences between traditional conservatives and the radical right are constantly
becoming clearer. Take the case of historic preservation. I would suppose that it is reasona-
ble to assume that a conservative would take a real interest in the evidencea of our historic
past. Moreover, a program using governmental ‘‘seed money” to stimulate a much greater
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merely a passing mood, a touch of nostalgia for simpler days, and
the half-century of sharply contrasting liberal “front-lash” may
continue. It makes considerable difference in many areas—above
all, in who appoints the judges.

I. THE Five KEvs TO UJNDERSTANDING AMERICAN PLANNING Law

The degree of predictability is naturally a major question to
be faced in considering any field of law. This is ebvious enough for
practicing lawyers who need to advise their clients on particular
problems. It is equally important for persons interested in the law
generally, and particularly in the problem of equal treatment
before the law.

There are five keys to understanding American planning law.
If one is acquainted with these five, in some depth, the pattern of
decisions is reasonably predictable. These are as follows.

1. Judicial Policy-Making. We are concerned here above all
with a question of judicial policy-making, in the most traditional
sense—that is, interpreting the relevant broad constitutional guar-
antees (“due process” = fairness, “equal protection” = equal
treatment before the law) into fairly specific rules of constitutional
law. The story of planning law in the last 50 years has essentially
been the story of how the constitutional revolution of 1937 has
been working its way gradually through the state courts. Such judi-
cial policy-making is the normal thing in this particular area of the
law; the courts, rather than the legislatures, usually take the initia-
tive in major legal changes. Examples are legion; perhaps the clear-
est one involves the zoning treatment of schools and churches.®

amount of private investment (many times a5 much, in this instance) might reasonably be
expected to appeal to the same sort of mind. In contrast, the present administration has
now tried for two successive years to reduce to zero major parts of the federal historic pres-
ervation budget. .

The same point can be put another way. There are two kinds of people who think of
themselves as conservatives. One wants to keep things as they have been; the other wants to
turn the businessmen (including the developers) loose to do whatever they want {the “free
market”). These are diametrically opposed positions, at least as far as emvironmental
problems are concerned.

This is not an essay in political theory, and for present purposes there is no need to
distinguish lesser sub-species of the breed (*'the new right”). The distinctions are not signifi-
cant for our purposes.

The assumption here throughout is that those sympathizing with the radical right will
tend to be strongly pro-developer. I do not believe documentation is necessary on this.

8. See infra note 43 and accompanying text. Until the 1950's, there was no way to know
how the courts would decide the question of whether schools and churches may be excluded
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2. The Three Parties in Interest. In the normal situation of
land use conflicts, there are three parties in interest. The first and
most obvious is the developer, who often wants some land use re-
striction relaxed in order to permit more intensive development.”
The second party usually involved is the neighbor, who normally
would prefer some development less intense than what is regularly
permitted—and certainly does not want any relaxation of the regu-
lations in order to permit more intensive development. Most of the
vast body of planning and zoning cases represent conflicts between
these two groups. If a municipal authority refuses to grant a re-
quest for such a relaxation, the developer may take the case to
court; and then we have a developer’s case, with the town in effect
representing the neighbors’ interests.® If the local authorities do
grant such a request for relaxation, the neighbors may take the
case to court; and then we have a neighbors’ case, here with the
town authorities allied with the developer against the protesting
neighbors. A third party in interest, often in fact present but
largely unnoticed through the preceding decades, came into promi-
nence only in the 1970’s—the “third party non-beneficiaries.” This
group is comprised of those who are excluded from access to land
in a particular area by the overall operation of the sys-
tem—primarily by reason of increased costs. This group will natu-
rally consist first of all of the lower-income groups, including a
large proportion of the racial and ethnic minorities.

The important thing here is that the various state courts react
very differently to claims made by developers and to those made
by neighbors (and by third-party non-beneficiaries). The first
question, then, always is—what kind of a plaintiff?

3. The Four Periods. American planning law has clearly
passed through four periods in this century, and may now be en-
tering a fifth. In the first period, extending over roughly the first
two decades of this century, any attempt at public regulation of
activities on land was (with rare exceptions®) held invalid—that is,

from low-density residence districts. A series of cases in that period made it clear that the
courts would not tolerate such a policy, except in a few states. In effect, these two land uses
were elevated to a favored position.

7. If he does not, he would get a permit with no fuss. In that event no case appears in
the law reports—and so most law professors assume that nothing is going on. This iz not
really regarded as part of the normal system.

B. As one example of a broad policy to protect quiet and pleasant residential
neighborhoods.

9. The first case in modern planning law is Attorney General v. Williams, 174 Mass.
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developers’ interests reigned supreme in the courts. In the second
period, starting with Euclid in 1926 (and a group of state cases
decided a bit earlier), the general principle of land use regulation
under the police power was upheld; that is, in an appropriate case
commercial and industrial development rights (and others) could
be taken away, without compensation. However, more characteris-
tic of the second period, and in fact setting the pattern of Ameri-
can zoning litigation, was the succeeding case of Nectow v. Cam-
bridge,** where the Supreme Court simply reversed the normal
presumption of constitutionality and held invalid the residential
mapping of a particular tract, against a claim that this was more
suitable for industry. During the second period (and for that mat-
ter since), the great majority of American zoning litigation has
been concerned with the validity of restrictions on particutar tracts
of land; and during this second period such cases usually tended to
go in favor of the challenging developer. In other words, zoning was
all right in general principle, as long as you did not use it much,

It must be realized that this second period continued for quite
different lengths of time in different jurisdictions. In New Jersey
the period clearly came to an end in 1948, with the adoption of a
new state constitution (and, more important, the appointment of a
new set of judges); in Illinois, at the other exireme, the second pe-
riod continues unabated right up to date.

The third period represents precisely the opposite ap-
proach—a major shift from a pro-developer to a pro-municipal at-
titude. During this period, extending roughly through the 1950’s
and 1960’s in most jurisdictions, the courts finally turned the

476, 55 N.E. 77 (1899), aff'd sub nom. Williams v. Parker, 188 U.S. 491 (1903), upholding a
scheme for public condemnation of air rights, thereby limiting the height of buildings
around Copley Square in Boston.

See also Welch v. Swasey, 214 U.8, 91 (1809). Cf. Cream City Bill Posting Co. v. City of
Milwaukee, 158 Wis. 86, 147 N.W. 25 (1914).

10. Euclid v. Ambler Realty Co., 272 U.5. 365 (1926}, where a developer unsuccessfully
challenged as unconatitutional the designation of his land for residential use, in contraat to
hia preference for industrial development.

11. 277 U.S. 183 (1928) (also by Justice Sutherland—and far more characteristic of’
him). Apparently after the first argument in Euclid, Sutherland was prepared to write a
standard Sutherland opinion, holding zoning unconstitutional—but Justice Stone talked
him out of it. The reargument thus ordered was dominated by Alfred Bettman, who ap-
peared amicus curiage for a group of municipal planning organizations. See McCormack, A
Law Clerk's Recollections, 46 CoLum. L. Rev. 710, 712 {1946). McCormack was Justice
Stone’s clerk that vear, chosen (as first in his class at Columbia) in preference to a much-
disappointed William O. Douglas (who ranked second). See J. SiMoN, INDEPENDENT JOURNEY
75 (1980).
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towns loose to see if they could bring about a better land use pat-
tern than had occurred under previous free market (or quasi-free-
market) conditions. The normal presumption of validity of legisla-
tive action was therefore enforced seriously, and any local regula-
tion was upheld as long as it was “fairly debatable.”*? It is possible
to define the essential attitude of the third period quite specifi-
cally. The courts here extended the theoretical basis of public reg-
ulation of land use to include not only matters directly affecting
health and safety, but also what were described as broader aspects
of the “general welfare”; and this “general welfare” was clearly vi-
sualized as whatever was best for a specific individual municipal-
ity, with no concern for considerations of regional impact. The
reigning scenaric was thus one of cut-throat suburban competition,
and let the devil take the hindmost,.

The fourth period began to come into effect in the late 1960’s,
and has continued up to date—but with basic attitudes less pre-
cisely defined, in fact in a rather open-ended fashion. The predom-
inant mark of the fourth period is a healthy skepticism as to what
the towns have been up to; now the courts really want to know
what is going on, and therefore ask the obvious and often difficult
questions—thereby reinstituting a more creative judicial review.'®
If some satisfactory explanation is available, restrictions are likely
to be upheld, but the courts really do want to understand what is
going on. (It was high time.)

We may now be entering a fifth period. A group of Supreme
Court Justices (led by Justice Brennan) has suggested that a rem-
edy in damages should be available in any case where a court finds
invalid the zoning of a particular tract.'* Moreover, the Court has
apparently been looking for a vehicle to announce such a ruling;

12. In effect, as long as the lawyer for the municipality could keep on talking—making
a noise like a lawyer—the town was In free and clear. And, if all else failed, a lawyer defend-
ing a change toward more intensive land use could always talk about encouraging good
ratables,

13. This shift towards more effective judicial review is apparent in three quite different
lines of cases, each representing some judicial distrust of what may be going on—the antiex-
clusionary cases, the revival of interest in the planning basis on zoning, and the more careful
review of variances that have been granted.

14. See San Diego Gas and Elec. Co. v. City of San Diego, 450 U.S. 620, 654 (1981}
{Brennan, J., dissenting). See infra note 98.

See also the recent cases under Section 1983 of the Civil Rights Act, 42 U.8.C. § 1983
(Supp. IV 1980)-—especially Lake County Eatates v. Tahoe Regional Planning Agency, 440
U.8. 391 {1979), and Owen v. City of Independence, 445 U.S. 622 (1980), reh’s denied, 446
U.S. 993 (1980;.
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twice a case which might raise this point has been taken up, only
to find in both instances that the case was not ripe for decision!'®

4. Differences Among the States. Litigation involving Ameri-
can land use controls has been taking place almost entirely in state
courts, and in the major states'® there have been enormous differ-
ences in the attitudes towards both types of claims, those made by
developers and those made by neighbors. The land use jurispru-
dence in each of the major zoning states has a distinctive personal-
ity of its own; in fact, there are no two that are even rather similar
to each other. However, it is possible to break these states down
into four basic categories. Four states have led the country into the
third period, with great respect for local decisions on land
use—California, New Jersey, Massachusetts, and Maryland. Two
others are at the other extreme, normally holding in favor of devel-
opers—Illinois and Rhode Island. (Rhode Island may have been
weakening recently). Another group has wandered back and forth,
essentially between pro-developer (“second period”) and pro-mu-
nicipal (“third period”) attitudes—New York, Florida, Ohio, Mich-
igan, and Pennsylvania. (For all practical purposes predictability is
nil in Pennsylvania; this must be regarded as an exception to all
the generalizations on the subject made below.) Finally, the two
remaining states (Connecticut and Texas) represent the good grey
middle—with nothing very distinctive in land use law, but gener-
ally some progress in the direction of more respect for municipal
determinations.

5. Types of Land Use Conflicts. Finally, of course, the type
of land use conflict actually involved also has something to do with
the course of decisions; yet this, the precise issue in the case, is
much less important than the other factors discussed above. Still,
there are some fairly reliable rules of law, applicable to particular
situations in specific states. For example, in some states {in some
periods) challenges to restrictions designed to protect residential
land use have almost always resulted in a victory for the town,
whereas developers litigating about distinctions between different

15. See Agins v. City of Tiburon, 447 U.S. 255 (1980). See infra note 97 and accompa-
nying text.

16. Over 80 per cent of American zoning case law has taken place in thirteen
states—seven major states in the north-east (Massachusetts, Connecticut, Rhode Island,
New York, New Jersey, Pennsylvania, and Maryland), three big Midwestern states {Qhio,
Michigan, and Illinois), and three around the outer boundaries (Florida, Texas, and
California).
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commercial and industrial land uses have been apt to get a far bet-
ter break.

To what extent, then, are land use cases predictable? If any-
one (a) is familiar with the overall pattern of decisions, and (b)
knows the facts relevant to the points discussed above, then that
somebody is in a position'? to predict the probable land use deci-
sion in the great majority of instances—perhaps 80 per cent of the
total. Yet there will always be a few exceptions to this, where the
court feels the equities go the other way.'®

II. THE INTER-RELATIONSHIPS OF LAND USE

Why? The question may fairly be asked—why all this empha-
sis on land use? The answer is simple enough. Land use has vari-
ous kinds of impacts on surrounding land—physical, economic,
and social. The present American system of land use control was
worked out (largely in the 1920’s) in order to moderate the physi-
cal impact of one type of land use upon another—as for example
by limiting air pollution or traffic generation around residences.
(The original comprehensive zoning, in New York City, was actu-
ally primarily concerned with the impact of industrial use upon
retail commercial areas.) However, as the decades have gone by, it
has gradually become evident that one type of land use may also
have major economic and social impacts upon another; and actual
administration in the system has gradually come to pay much
more attention to such factors. The economic impact of land use
includes such matters as {a) the availability of employment (the
number of jobs in town), and (b} the amount of tax revenue to be
collected from a given land use, as contrasted with the resulting
need for public services. Social impacts involve such matters as the
characteristics of the social groups likely to live in different types
of residential developments. For example, a very different social
structure (and a very different set of social problems) may be an-
ticipated from an area developed with five-acre estates, as con-
trasted with an area full of low-rent public housing projects.

The Three Systems. Finally, the vast (and generally not very

17. Exzcept in Pennaylvenia.

18. It must be admitted that this formulation is more satisfactory to a law professor
trying to lead students through this maze than to a practitioner trying to give advice to a
client on what he/she can do. Nevertheless, that is in fact the way the system works, in my
view. But see Brooks, The Land Use Control System—Even More Complicated, 4 NEws-
LETTER OF THE PLANNING AND Law Div., AM. PLaNNING AsSs'N, No. 6 (1980),
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interesting) literature on American land use control, mostly in the
law reviews, normally takes a highly critical attitude towards the
present system; and it is not hard to think up numerous well-justi-
fied criticisms. However, there is one flaw in the overall system
which dominates all the others: we have not one single system of
land use control, but three separate systems—each tending to work
against the other two. (In this discussion, I am defining public land
use control to include all governmental actions which have some
important impact on land use, whether or not that was the original
intention.) So regarded, the most important governmental action
affecting land use comes from the tax system. Specifically, one of
our long-established public practices, of attempting to support ma-
jor public services from local real property taxes, has become the
dominant factor in the whole land-use situation. Considered
merely as a system to produce revenue, the system is now breaking
down all around us—in fact, this has been true for quite a long
time, The system simply does not produce enough revenue to serve
our purposes, and so inevitably local officials are driven to leoking
everywhere for more; this necessarily includes taking into account
the revenue-producing capabilities of various proposed land uses.
More specifically, the overall system provides a strong incentive for
local officials to encourage “good ratables”—that is, those types of
land use which bring in significant real property taxzes, and do not
require much in the way of public services. Conversely, there is
equally an incentive to discourage “bad ratables”—those types of
land use which require considerable public services, and do not
bring in much revenue from local real property taxes. The latter, of
course, means primatily good inexpensive housing for those who
need it the most. Those towns that play the ratables game in hard-
nosed fashion get at least a noticeable financial reward; those that
take a more socially-minded position on housing are likely to take
something of a beating, in demands for special services. Under
these circumstances, it is hardly surprising that many towns prefer
the first course. The effect of the whole system is thus to subsidize
anti-social conduct.’®

The second system of public land use control involves the im-
pact of certain major public services—particularly transportation
facilities and those for sewage disposal. A quick lock at the pattern
of land use around almost any interchange within the Interstate

19. See generaily Williams, The Three Systems of Land Use Control, 25 Rurcers L.
Rev. 80, 82-85 (1970).
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Highway System will illustrate the point: it is quite safe to predict
that the surrounding areas will fill up with (one or more) filling
stations, motels, and fast-food places. Yet decisions on the location
of such interchanges are made by highway engineers, usually in the
state capital and for reasons having nothing to do with loca! land
use patterns. Again, interceptor sewers are very expensive, and so
there is often a strong incentive to help pay for the sewer by in-
creasing residential density along its path-—whether or not there is
any other reason which would suggest such a course.

The official system of land use controls, adopted explicitly for
that purpose—zoning, subdivision control, the official map, urban
renewal, and so on—thus clearly comes out third best in any realis-
tic evaluation of American land use control systems. In fact, there
are times when the official system seems to be primarily a central
register of decisions made elsewhere, for other reasons.

III. PrLANNING L.Aw IN THE 1970's

In order to understand the situation in the 1980’s, it is neces-
sary to consider in some detail the changes in American planning
law which have been taking place in the 1970’s. Four of these are
preeminent.

1. A sharp shift away from the characteristic third-period ju-
dicial respect for municipal autonomy and home rule—with
the result that there has been a subatantial reduction in local
powers over land use in several respects,

2. Contrary-wise, a sharp increase in judicial respect for pub-
lic land use powers in some other areas, as for example envi-
ronmental protection and the promotion of aesthetics.

3. The development of a regional approach to land use, some-
times by new legislation and sometimes judicially—so that a
land use proposal is now to be considered in the light of its
implications for a larger area.

4. The reentry of the United States Supreme Court into the
field, with generally unfortunate results.

The most striking hallmark of the 1970’s (“the fourth period’)
hasg been the marked shift away from judicial respect for municipal
autonomy and “home rule.” Finally, and belatedly, the truth began
to dawn on the judiciary that many towns were using their land
use powers in ways which were arbitrary (as to developers or
neighbors), exclusionary (as to outsiders), or sometimes just plain
pointless. As indicated below, this change of attitude is the com-
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mon denominator which runs through three different lines of cases.
For example, one group of cases launched a major attack on the
exclusionary tradition which had become so important in American
planning; and the result was the first major recognition given to
“third party non-beneficiaries.” A second group of decisions has
seen a substantial revival of judicial interest in the planning basis
of zoning (and subdivision control). Now that judges are concerned
with the real reasons for a given restriction, their investigations in-
evitably soon turn into a discussion of the planning background
and documentation. Third, starting a bit earlier (in the mid-
1960’s), many courts have been alert to upset variances granted
without a proper basis in law. Nowadays the best advice to a plan-
ning lawyer, handling a major case, is that you had better have a
good explanation as to why a certain restriction was imposed. If
you do have such an explanation of the problem and of its context,
there will be no great trouble with the courts in most states; but
they will want to know (a) what the explanation is, and (b) that
this is the real explanation. What the courts are doing is essentially
a balancing process, and in most courts this means that the regula-
tions are upheld unless the penalty imposed on land owners is sim-
ply out of all proportion to a rather small resulting benefit.

In another major trend, several states have adopted new legis-
lation providing for a regional approach to land use controls. More-
over, the courts have been moving on their own to follow a similar
- approach in evaluating zoning regulations which were adopted at
the local level. As indicated above, in the third period the general
welfare was defined as the welfare of the particular community
- which imposed the regulation, and this necessarily resulted in a
rather parochial approach. As the leading courts move into the
fourth period, they have been evaluating the validity of local con-
trols in terms of their implications at the regional level. In the
most striking instance, the New Jersey court has taken the lead in
requiring that local residential zoning be evaluated in terms of the
extent of local contribution to regional housing needs, with special
emphasis on low- and moderate-income housing.?®

20. Southern Burlington County NAACP v, Township of Mount Laurel, 87 N.J. 151,
336 A.2d 713 (1975), cert. denied and appeal dismissed, 423 U.S. 808 (1975) (Mount Laure!
I). Mount Laurel I was resoundingly reaffirmed and strengthened recently. Southern Bur-
lington NAACP v. Township of Mount Laurel, No. A-35/36/172 (N.J. Jan. 20, 1983). See
generally Williams, On From Mount Laurel: Guidelines on the “Regional General Wel-
fare,” 1 V1. L. REv. 23 (1976). For a transition csse pointing in the same direction, see
Kunzler v. Hoffman, 48 N.J. 277, 225 A.2d 321 (1966) and, to go way back, see also Duffcon
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The two trends mentioned above have both involved action
taken by the judiciary to cut down local powers over land use.
What makes the fourth period rather complicated is that in other
respects the courts have been moving quite strikingly to increase
public power over land use, partly at the local level but even more
at the state and regional levels. In perhaps the most obvious exam-
ple, the law on aesthetic regulations has finally come full circle: in
a substantial number of states, such regulations are now treated
with almost as much deference as are most other types of land use
control. However, since aesthetic regulations often involve some
subjective element, except in historic districts with relatively ho-
mogeneous architecture, the courts can be expected to retain an
interest in whether such restrictions can be administered fairly,
with equal treatment for all. In a similar situation, the late 1960’s
and the early 1970’s have seen the rapid development of a large
body of “environmental law,” aimed at various forms of landscape
pollution, and often resulting in requirements that land be kept
essentially in an open condition. In an analogous situation, the law
of historic preservation has moved much more rapidly than almost
anyone would have predicted ten years ago, with court after court
upholding restrictions on a landowner’s power to demolish his
buildings on his own land.

Fourth, in the 1970’s the Supreme Court has come back into
the land use picture strikingly, starting with the Belle Terre case
in 1974.2* In the previous forty-six years, the Court had made ex-
actly one decision dealing with local land use control.?

During the Warren period, many of those particularly inter-
ested in land use law had long been hoping that the Supreme
Court would enter the field of land use law to vindicate some basic
values often violated by local land use regulations. Now that the
Court has entered this arena, a large body of informed opinion
wishes strongly that they had left matters to the state courts, for
the results have uniformly been unimpressive—to put it rather po-

Concrete Prods. v. Cresskill, 1 N.J. 508, 64 A.2d 347 {1949).

21. Village of Belle Terre v. Boraas, 416 U.8. 1 (1974) (upheld village zoning ordinance,
which limited occupancy of single-family dwellings to traditional familtes or to no more than
two unrelated persons, as constitutional under the equal protection clause).

22, Goldblatt v. Village of Hempstead, 369 U.S. 590 (1962) {upheld town ordinance
which prohibited appellant from excavating below the water table). There was another on
urban renewal, Berman v. Parker, 348 U.S, 26 (1954) (upheld, under fifth amendment *‘tak-
ing” challenge, the District of Columbia’s redevelopment act and ellowed condemnation of
appellant’s non-blighted property, in part for aesthetic reasons).
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litely. The striking thing is that the state courts have increasingly
been using state constitutional provisions as the basis for major
decisions, in this and several somewhat related fields of law, appar-
ently quite clearly in order to preclude effective review by the
United States Supreme Court. Thus, in the exclusionary area, the
leading case in New Jersey was explicitly based on state constitu-
tional provisions, quite obviously for this purpose.?® Again, in the
first and most important decision representing a new approach to
equality in educational financing, the California Supreme Court
rested its decision not only on federal equal protection but on the
analogous provisions of the California State Constitution, thereby
precluding effective Supreme Court review?*—with the result that
that court decision survived the contrary five-to-four decision of
the United States Supreme Court in the San Antonio case.® Since
then the state courts have split about evenly in dealing with the
validity of the traditional methods of educational financing; about
as many have followed Serrano as have followed San Antonio. As a
third example, the clear implication of the Belle Terre decision
was that the courts should leave the towns free to promulgate sin-
gle-family regulations which would reserve residential areas for
“family living,” thereby precluding the occupancy of such areas by
various groups of unrelated individuals. Here most state courts
have definitely headed in the opposite direction. During a period of
widespread de-institutionalization of various kinds of persons re-
quiring special help, the opening up of appropriate low-density res-
idential areas has become a major issue; and the obvious conflict
between such programs and single-family zoning restrictions has
made this quite the liveliest field of recent zoning law, with a total
of over 80 decisions in the last eight years, about two-thirds of
which have gone against the implications of Belle Terre.

We will now consider in detail the actual changes in the case
law which illustrate the principles discussed above.

Anti-Exclusionary. The characteristic decision of the 1950’s
(“the third period”) was Lionshead Lake,*® where a majority of the

23, Mount Laurel I, 67 N.J. 151, 366 A.2d 713 (1975), cert. denied and appeal dis-
missed, 423 U.S, 808 (1975).

24, Serrano v. Priest, 5 Cal. 3d 584, 487 P.2d 1241, 96 Cal. Rptr. 601, (1971) (court
found California constitutional provision similar te equal protection clause).

25. San Antonio Indep. School Dist. v. Rodriguez, 411 U.8. 1 (1973).

26. Lionskead Lake, Inc. v. Wayne Township, 8 N.J. Super. 468, 73 A.2d 287 (Law Div.
1950), rev’d, 9 N.J. Super. 83, T4 A.2d 609 (App. Div. 1950); 13 N.J. Super. 490, 80 A.2d 650
(Law Div. 1951), rev'd, 10 N.J. 165, 89 A.2d 873 (1952), appeal dismissed, 344 U.S. 919
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(recently reconstituted) highest New Jersey court gave enthusiastic
support to an explicitly exclusionary device—requiring single-fam-
ily housing to be larger than a stated size, with no visible concern
for occupancy, and so with no real relation to potential overcrowd-
ing. Since the New Jersey courts had led in developing the pro-
exclusionary rationale, New Jersey was the place where it had to
be destroyed. The first signal that the New Jersey courts were
about to execute the great reversal came in a case from Engle-
wood?"—an urban renewal project in a ‘“white area” was clearly
designed in part to accommodate blacks from the local ghetto, and
a “d variance”?® for this had been approved by the local govern-
ment. The New Jersey court upheld the “variance” (really a spe-
cial permit), and went on to comment (in pure dictum) that indeed
a refusal to grant such a variance in such a situation could not
properly be upheld. The obvious rationale behind the latter com-
ment was that there was some affirmative duty to plan for broader
groups of the population. After a great deal of to-do, and a rather
weird series of events, this trend in New Jersey culminated in the
Mount Laurel case, mentioned above.?®

The Planning Basis of Zoning. The requirement in the Stan-
dard Zoning Enabling Act that zoning must be “in accordance with
a comprehensive plan” has provoked a considerable variety of judi-
cial interpretation, together with a vast interpretative literature.
While many interpretations were current in different states, clearly
the most common one (up until 1970) was the notion that,
whatever might be meant by this, the requirement did not refer to
a “separate” master plan.*® Since under this interpretation the re-
quired plan was merely something which might be found some-
where in the zoning ordinance, if one looked hard enough, in effect
this practically read the requirement out of the statute. The courts
put it back in a hurry in the 1970’s, but unfortunately often with-
out overruling the previous case law; as a result, in some states two

(1953).

27. DeSimone v, Greater Englewood Hous. Corp. No. 1, 56 N.J. 428, 267 A.2d 31 (1970).

28. N.J. REv. Stat. § 40:55-39{d) (1967). Essentially this is a special use permit recom-
mended by a local zoning beard to the governing body of a municipality. See 5 N, WiLLIaMs,
AMERICAN LAND PLanNING Law § 149.16 (1975 & Supp. 1982).

29, See Mount Laurel I, 67 N.J. 151, 366 A.2d 713, cert. denied and appeal dismissed,
423 U.S. 808 (1975).

30. See, ¢, Pop Realty Corp. v. Springfield Bd. of Adjustment, 176 N.J. Super. 441,
423 A.2d 688 {N.J. Sup. Ct. Law Div. 1980). Kczesnik v. Township of Mentgomery, 24 N.J.
154, 131 A.2d 1 (1957).
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conflicting interpretations have survived next to each other, right
down to date. These newer cases have dealt with the problem in
various ways, mostly. in connection with neighbors’ challenges to
piecemeal zoning changes. Some cases have welcomed the opportu-
nity to accept a plan’s designation, as a basis for upholding fairly
severe restrictions against a developer.® In another group, neigh-
bors have successfully challenged a zoning change, on the ground
that this was not supported by the plan—so that at least in Oregon
the plan is now the controlling legal document.*? In another group
of cases, the courts have reviewed the planning process involved, to
investigate the background for a given regulation, and have upheld
it on the basis that there was suflicient serious consideration, care-
fully examined.?® In a fourth group of cases, the courts have been
developing a series of substantive criteria to evaluate zoning
changes—as for example that the area changed is a reasonable unit
for separate classification, the effect of the change on the overall
land use pattern, and the impact of the change on surrounding
land use and on public facilities. In Vermont this nation-wide case
law has been codified and passed by the Legislature as a suggested
requirement for the contents of a report to accompany piecemeal
zoning changes. The new law reads as follows:

§ 4384. Preparation of Plan: Hearings by Planning
Commission

{c¢) When considering an amendment to a plan, the
planning commission may prepare a written report
on the proposal. If the proposal would alter the des-
ignation of any land area, the report should be pre-
pared and should cover the following points:

(1) The probable impact on the surrounding
area, including the effect of any resulting increase in
traftic, and the probable impact on the overall pat-
tern of land use.

(2) The long-term cost or benefit to the munici-
pality, based upon consideration of the probable im-

31. See, e.g., Norbeck Village Joint Venture v. Montgomery County Council, 254 Md.
59, 254 A.2d 700 (1969).

32. See, e.g., Baker v. Milwaukee, 271 Or. 500, 533 P.2d 772 (1975); Green v. Hayward,
275 Or. 693, 552 P.2d 815 (1975); Dalton v. City of Honolulu, 51 Hawaii 400, 462 P.2d 199
(1969). Cf. Fallon v. Baker, 455 S.W.2d 572 (Ky. 1970).

3. Cf. Fritts v. City of Ashland, 348 S.W.2d 712 (Ky. 1961). See Newark Milk & Cream
Co. of Newark v. Township of Parsippany-Troy Hills, 47 N.J. Super 306, 135 A.2d 682 (Law
Div. 1957).
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pact on:
(A) the municipal tax base; and
{B) the need for public facilities.
{3) The amount of vacant land which is:
(A) already subject to the proposed new des-
ignation; and
(B) actually available for that purpose, and
the need for additional land for that purpose.
(4) The suitability of the area in question for
the proposed purpose, after consideration of:
(A) appropriate alternative locations;
(B) alternative uses for the area under consid-
eration; and
(C) the probable impact of the proposed
change on other areas similarly designated.
(5) the appropriateness of the size and bounda-
ries of the area proposed for change, with respect to
the area required for the proposed use, land capabil-

ity, and existing development in the ares.
a4

Review of Variances. Starting in the mid-1960s, the courts
have been reviewing the grant of variances with considerable care,
to make sure that such modifications of zoning restrictions are
granted only in appropriate cases, and not handed out wholesale
for the asking. Here again, the courts have cut down on local dis-
cretion in zoning, in the interest of equal treatment for everyone.

Aesthetic Regulations. The attitude of the American courts
towards land use controls based on aesthetic considerations has
gone through a series of periods, somewhat different from (but
roughly analogous to) the four periods of land use controls. Speak-
ing generally, the tendency has been towards increasing acceptance
of such restrictions. Yet the courts have been cognizant of the fa-
miliar maxim that there is no accounting for tastes, and so have
generally (and wisely) hesitated to turn the towns loose with full
power to deal with aesthetics, in the same way as they have with
problems of health and safety. In recent case law there has been
relatively little trouble with aesthetic regulations when two condi-
tions were met—when it was clear (a) that these were concerned
with things that would be widely regarded as really ugly (ie., a
junk yard or a billboard in a residence district), and (b) that the

34. V1. Star. ANN. tit. 24, § 4384(c) (Supp. 1882).
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regulations could be administered with more or less equal treat-
ment to all (as with architectural controls based on a clearly de-
fined architectural style, as in Santa Fe). In order to uphold such
regulations, it is not necessary to worry about the difficult marginal
situations, where tastes may reasonably vary. The preeminent
question is then that of the adequacy of the standards needed for
administering an aesthetic ordinance.?

While thus stopping just a little short of full recognition of
aesthetics as a basis for land use controls, the courts have devel-
oped a series of intermediate rationales to justify such controls.
The original notion, that aesthetics was an inappropriate area for
government to meddle in, was soon replaced by a sort of “big
brother” theory—that aesthetics was an appropriate consideration
in connection with such controls, as long as some other more con-
ventional basis (usually health and safety) was also present; and in
this connection legal fiction flowered vigorously. In one common
variant of this theory, aesthetic controls in areas with some out-
standing scenic or historic qualities have often been upheld on the
notion that such qualities were a major factor in the area’s attrac-
tiveness to tourists, and so represent an important part of the eco-
nomic base of the area. Under other approaches, such controls
(particularly along major highways) have been upheld as a means
of protecting the public investment in such highways, or as a
means of protecting what is essentially a captive audience from in-
trusions upon their attention.®®

Environmental Protection. A vast new field of law, usually re-
ferred to as environmental law, has been building up in the last
two decades, covering much of the same subject matter as land use
controls, but with a broader set of considerations at its base. As
the environmental movement has come into full flower, it has been
increasingly recognized that some kinds of land simply should not
be built upon at all, or developed only at an extraordinarily low
level of density; and a wide variety of rationales have been ad-
duced to support this. Perhaps the most interesting of these in-
volved a proposal to fill a low-lying area next to a lake in northern
Wisconsin,® obviously as a prerequisite to development. A restric-

3b. See generally 1 N. WiLL14mM3, AMERICAN LAND PLANNING Law § 11 (1974 & Supp.
1582). On the question of standards, see the cases cited infra note 40.

36. For the Supreme Court’s recent major change on sign law, see infra note 53 and
accompanying text.

37, Just v. Marinette County, 56 Wis. 2d 7, 201 N.W.2d 761 (1972).
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tion designed to prevent such filling was held not to raise any seri-
ous question under the “taking” issue. The court’s theory was that
the familiar “bundle of rights” did not include the right to change
“the essential natural character’™® of environmentally sensitive
land; since the land owner had never possessed such a right, pre-
vention of its exercise raised no question of a “taking.”

Historic Preservation. The law on preservation of historic
buildings has moved much more rapidly in the 1970’s than anyone
would have dared to guess ten years ago. Ever since the 1940's a
considerable body of law favoring historic districts has been build-
ing up; these districts usually restrict changes in the facades of
buildings, in areas with an historic and distinctive architectural
style.*® Now suddenly we have a much stronger body of law, which
in the extreme instance forbids the demolition of a building in a
historic area, at least for a considerable period of time, and also
affirmatively requires considerable maintenance in such areas.*®
Moreover, on the more difficult question of preserving designated
individual landmarks, the courts have upheld the principle of such
designation, particularly in New York City*'—although there has
been some trouble with the special provision in the New York law
placing tax-exempt facilities in a much less favorable situation.**

The Question of Standards. Once the courts begin a more ac-
. tivist type of judicial review, their inquiry into what is really going
on is likely to lead to some searching inquiries directed at adminis-

38. Id. at 17, 201 N.W. at 768.

39. See, e.g., City of New Orleans v. Pergament, 198 La. 852, 5 So. 2d 129 (1941); Opin-
ion of the Justices to the Senate, 333 Mass. 773, 128 N.E.2d 557 (1955) (on Nantucket);
Opinion of the Justices to the Senate, 333 Mass. 783, 128 N.E.2d 563 (1955) (on Beacon Hill,
Boston); City of Sante Fe v. Gamble-Skogmo, Inc., 73 N.M. 410, 389 P.2d 13 (1964).

40. See, e.g., Maher v. City of New Orleans, 516 F.2d 1051 (5th Cir. 1975), cert. denied,
426 U.S. 905 (1976); Figarsky v. Historic Dist. Comm’n of Norwich, 171 Conn. 198, 368 A.2d
163 {1976); Mayor and Aldermen of Annapolis v. Anne Arundel County, 271 Md. 265, 316
A2d 807 (1974).

On the critical question of the adequacy of standards, see further (and compare) South
of Second Assocs. v. Georgetown, 196 Colo. 89, 580 P.2d 807 (1978) and Morristown Rd.
Assocs. v. Mayor of Bernardsville, 163 N.J. Super. 58, 394 A.2d 157 {(Law Div. 1978).

41. Penn Central Trans. Co. v. City of New York, 42 N,Y.2d 324, 397 N.Y.5.2d 914, 366
N.E.2d 1271 (1977), off'd, 438 U.8. 104 {1978); Society for Ethical Culture in York v. Spatt,
68 AD.2d 112, 416 N.Y.8.2d 246 (1979); Trustees of Sailor'’s Snug Harbor v. Platt, 29
A.D.2d 376, 288 N.Y.5.2d 314 {1968). In the Supreme Court, Justice Brennan did not think
that the landmark situation presented a more difficult case. Penn Central Trans. Co., 438
1.5 at 133.

42. Lutheran Church in America v. City of New York, 35 N.Y.2d 121, 359 N.¥.5.2d 7,
316 N.E.2d 305 {1974).
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trative decisions, as well as legislative ones. Among the questions
which will attract their attention will be whether such decisions are
based on real legislative guidance, beyond a general exhortation to
do the right thing. We may therefore anticipate with some confi-
dence a revival of judicial interest in the delegation-of-power doc-
trine; and in fact this is already evident.

IV. PrLanNiNG Law IN THE 1980's

So much for a rather elaborate description of the quite com-
plex background of the present situation. We now come to the real
question—what is likely to happen in planning law in the course of
the 1980°s? To what extent is it possible to foresee what types of
changes are likely to occur?

Questions Long Settled

We turn our attention here first to a series of questions, at the
moment regarded as long resolved, where some reconsideration
may conceivably be in order—at least if a large number of super-
development-minded judges are appointed. A dozen of these may
perhaps be worth reviewing,

In the discussion which ensues, special attention is given to
the factor most likely to cause a major change-—the appointment
of a lot of right-wing judges in the state courts, and (what is really
less important) in the United States Supreme Court. Yet of course
many other real pressures have been influencing the course of land
use law, and will continue to do so. Changes of emphasis there will
be, and perhaps major ones, but a total reversal of long-term
trends does not seem likely; rivers do not like to run back up hill.

Community Facilities. In the 195(’s, the American courts
evolved a quite new rule of law, that community facilities have a
special position in residential districts, so that the courts will not
look kindly on attempts to exclude schools and churches from low-
density residence districts—even though other uses with a similar
traffic-generating potential are excluded, for that reason.*® In part,

43. See, e.g., Diocese of Rochester v. Planning Bd., 1 N.Y.2d 508, 154 N.¥.5.2d. 849,
136 N.E.2d 827 (1956); Community Synagogue v. Bates, 1 N.Y.2d 445, 136 N.E.2d 488
(1956); Brandeis School v. Village of Lawrence, 18 Misc.2d 550, 184 N.Y.5.2d. 687 (Sup. Ct.,
Nassau County, 1959); Mooney v. Village of Orchard Lake, 333 Mich. 389, 53 N.W.2d 308
{1952); Matter of Concordia Collegiate Inat. v. Miller, 301 N.Y. 189, 93 N.E.2d 632 (1950).
Cf. Roman Catholic Welfare Corp. of San Francisco v. City of Piedmont, 45 Cal.2d 325, 289
P.2d 438 (1955). Wiltwyek School for Boys, Inc. v. Hill, 11 N.Y. 182, N.E.2d 268 (1962). (For



224 Vermont Law Review [Vol. 7:205

this was due to the special value attributed to the services pro-
vided to residents living nearby; in part it was based on the envi-
ronmental needs of these services themselves, which obviously op-
erate much better in a quiet residential area. This was the first,
and perhaps the most striking, example of the judicial policy of
specially favoring certain uses—a trend which has been more evi-
dent in the fourth period.** It is interesting to note that the more
development-oriented judges have sometimes tended to dissent
from this position;** does this suggest that in a right-wing swing,
churches and schools would lose their special position?

Density Regulations. The proper rationale for establishing a
series of levels of residential density is one of the perennially fasci-
nating issues in American planning. Essentially such regulations
are based on a recognition (a) that there are different life styles,
each one of which corresponds to a particular level of density, and
(b) that those life styles corresponding to a lower level of density
can appropriately be protected against the intrusion of higher-den-
sity activity, on the ground that the latter would disrupt that par-
ticular life style.

The American case law on density control, while based on
solid enough logic, has not been large in quantity. The strange
thing is that there are practically no cases on the crowded residen-
tial slums;*® most of the case law has arisen in connection with the
special problems created by acreage zoning—that is, what we have
in the way of a judicial rationale for protection against congestion
has come from the one place where there is no real problem of
congestion. It should perhaps be noted in passing that there has

a description of life in Wiltwyck, see C. BROwN, MaNcrILD IN T#E PRoMISED Lanp (1965));
But see Corporation of Presiding Bishop of Church of Jesus Christ of Latter-Day Saints v,
City of Porterville, 90 Cal. App. 2d 656, 203 P.2d 823 (1949), appeal dismissed, 338 U.8. 805
(1949), rehearing denied, 338 U.S. 939 (1950); Roman Catholic Diccese of Newark v, Bor-
ough of Ho-Ho-kus, 42 N.J. 556, 202 A.2d 161 (1964}, 47 N.J. 211, 220 A.2d 97 (1966). Many
of the cases involve both achools and churches (usually a church plus parochial school}, so
the two lines of cases are not really distinguishable,

44. There is an obvious analogy here to the Supreme Court’s list of particularly valua.
ble activities, any restrictions on which will trigger “sirict scrutiny.” See L. TRIBE, AMERICAN
ConsTiTUuTioNAL LAW ch. 16 (1978).

45, See, eg., Judge Van Voorhis dissenting in Diocese of Rochester v. Brighton, 1
N.Y.2d 508, 527, 154 N.Y.8.2d 849, 884, 136 N.E.2d 827, 838 (1956).

48. So far as I have been able to find out, only two cases have been concerned with
congestion in crowded residential slums. Plourde v. Zoning Bd. of Adjustment of City of
Nashua, 93 N.H. 376, 42 A.2d 736 (1945); Wright v. DeFatta, 129 So. 2d 614 (La. App.
1961), 142 So. 2d 489 (La. App. 1962), aff'd, 244 La. 251, 152 So. 2d 10 (1963).
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been a great deal of confusion on the specific problem of acreage
restrictions themselves. Such restrictions have been widely criti-
cized from the anti-exclusionary viewpoint, not always correctly. If
one takes the position that the availability of land for low- and
moderate-income housing is an important matter, what is relevant
is not the size of the largest lot required in town—such develop-
ment is unlikely to go there in any event—but whether there is a
sufficient area of land zoned for somewhat higher levels of density,
which is probably a prerequisite for encouraging such housing.¢’

New Residential Construction In Industrial Districts. The
now-familiar prohibition against new residential construction in in-
dustrial areas was the last of the major American zoning controls
to receive widespread judicial approval.*®* However, even when this
was approved, the courts have reserved one guestion: if the area
zoned for industry is so large that industrial development is not
really likely to occur on most of such land, these restrictions may
be invalid as applied to a specific tract of land. {Over-zoning for
industry is quite common in some areas, primarily as a means of
seeking ratables, and perhaps also as an exclusionary technique.)
Now in many areas the chief supporters of a restriction directed
against residential development are the industrial realtors, for ob-
vious reasons, i.e., to protect large industrial sites (and so their
commissions). In view of the position they take on this matter, per-
haps it is unlikely that even development-minded judges would
lead the way to a reversal in this regard. Still, that possibility
remains.

Performance Standards. The shift of American land use regu-
lations, particularly in industrial districts, to a system based on
performance standards has been a widely-discussed issue for sev-
eral recent decades; and such regulations have been adopted, both
in several major cities (including both New York and Chicago) and
in the suburbs. However, there was no really convincing decision
directly on the point, until one came up quite recently in West

47, Though of course this is not a sufficient guarantee of such housing. Zoning for
higher density may or may not result in lower housing costs; after all, the decision {(on
whether it does} usually depends on the developer, who may well prefer to pocket the differ-
ence himself.

48. Roney v. Board of Supervisors of Contra Costa County, 138 Cal. App. 2d 740, 292
P.2d 529 (1956); People ex rel. Skokie Town House Builders, Inc. v. Village of Morton
Grove, 16 I1L2d 183, 157 N.E.2d 33 (1959); Lamb v. City of Monroe, 358 Mich. 136, 99
N.W.2d 566 (1959). .
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Virginia.*® If such regulations are effectively administered, there
does not appear to be any serious legal problem as to their validity;
they represent a more sensitive (and incidentally often a less re-
strictive) type of land use control. For the same reason, they do
not appear likely to be an early victim of a right-wing backlash.
However, from what little experience we have on this, or at least
from what little experience has been analyzed, a real problem
arises in connection with its administration. It is widely agreed
that complaint enforcement is an ineffective means of administer-
ing regulations of this type. They could be enforced much more
effectively, at least as to new development, as a prerequisite to a
building permit; the technical talent is available to make this per-
fectly possible, but it does cost money. If a town is not prepared to
make such an investment, such regulations should not be adopted.
If they are adopted and then not really enforced, the results will be
arbitrary-—and in that case they may be held invalid.

Earth Products. For a long time it was thought that the min-
ing of earth products created a special problem, so that they
should be treated differently from other land uses—for the obvious
reason that deposits in the soil could be mined only at that partic-
ular point.*® The general argument, that appropriate locations are
available elsewhere for all other types of land use, simply does not
apply in these situations. In recent decades the clear trend of the
law has been away from granting a special status to earth products,
and towards recognizing them as a form of land use that may be
regulated just as any other. However, if the courts turn sharply to
the right, towards increased protection for developers’ property
rights, a revival of the earlier attitude would seem to be a likely
contingency,

Termination of Non-Conforming Uses. Compulsory termina-

W. Va. . 284 5.E.2d 856

49, DeCoals, Inc. v. Board of Zoning Appeals,
(1981).

50, Compare Ex parte Kelso, 147 Cal. 609, 82 P. 241 (1905) (cannot prohibit quarrying
in a large area in San Francisco) and Midland Elec. Coal Carp. v. Knox County, 1 Il 2d
200, 115 N.E.2d 275 (1953), with Town of Lexington v. Simeone, 334 Mass. 127, 134 N.E.2d
123 (1956) and Consolidated Rock Prods. Co. v. City of Los Angeles, 57 Cal. 2d 515, 370
P.2d 342, 20 Cal. Rptir. 638 {1962), appeal dismissed, 371 U.S. 36 (1962) and Goldblatt v.
Fown of Hempstead, 369 U.S. 590 (1962) (Frankfurter and White, J.J., did not participate).

As a variant of the above, a lot of American courts have held that, when a guarry (or
other mining operation) is established as a nonconforming use, the area of the nonconferm-
ing use should be considered to be the entire area of such deposit, not merely the area where
active mining operations have been started, i.e.,, with ground broken.
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tion of non-conforming uses, at least for those uses in residence
districts which involve relatively small investments, has long been
established as one of the major and widely-accepted techniques of
American planning. This has been true at least since the 1950’s,
when a substantial run of such decisions overruled what was
thought to be the preexisting law preventing such termination.®
Here again, in view of the touchy nature of any such retroactive
provisions, a revival of right-wing activist jurisprudence would pre-
sumably result in a shift towards increased recognition of non-con-
forming rights—and away from the notion, frequently expressed in
recent case law, that the policy of the law is to discourage non-
conforming uses, and particularly to prevent their further en-
trenchment. Moreover, we have been seeing some signs of a legisla-
tive backlash along these lines.®?

Signs. The evolution of American law on sign regulation is a
familiar, oft-told tale. Up to now, the law has been widely regarded
as thoroughly settled, in favor of sign restrictions. Yet the Supreme
Court (and a federal circuit court) have recently moved in to upset
the whole applecart, with a wholly new approach. Under the Su-
preme Court’s recently developed theory that “commercial free
speech” is entitled to some constitutional protection, the billboard
companies have been relitigating almost every case they ever lost
all over the country, with emphasis upon this new ground. For sev-
eral years, this campaign brought no visible results; but within the
last year or two there has been a striking change in the law. Over-
simplifying a most complex situation,®® a constitutional right has

51. Jones v. City of Los Angeles, 211 Cal. 304, 295 P.14 (1930), long thought to rule the
roost, was superseded by a strong run of decisions in the 1950's, See, e.g., Standard (il Co.
v. City of Tallahassee, 87 F. Supp. 145 (N.D. Fla. 1949), off'd, 183 F.2d 410 (5th Cir, 1950),
cert. denied, 340 U.S, 892 (1950); Livingston Rock & Gravel Co. v. County of Los Angeles,
43 Cal.2d 121, 272 P.2d 4 (1954); City of Los Angeles v. Gage, 127 Cal. App. 2d 442, 274
P.2d 34 (1954); Grant v. Mayor of Baltimore, 212 Md. 301, 129 A.2d 363 (1957); Harbison v.
City of Buffalo, 4 N.Y.2d 553, 176 N.Y.5.2d 598, 152 N.E.2d 42 (1958) (discussed in Note,
Zoning: Elimination of Nonconforming Use by "Amortization’: Constitutionolity of Mu-
nicipal Ordinance: Harbison v, City of Buffalo, 44 CorneLr L.Q. 450 (1959)); Village of
Gurnee v. Miller, 63 TI\. App. 2d 248, 215 N.E.2d 829 (1966); Lachapelle v. Town of Goff-
stown, 107 N.H. 485, 225 A.2d 624 (1967). But see infra note 104.

52, See infra note 104 and accompanying text.

53. The situation is far more confusing than that, primarily because the leading case in
the Supreme Court, Metromedia Inc. v. City of San Diego, 453 U.S. 490 (1981}, spawned a
total of five gpinions, with no majority on any single point except the broadest and most
obvious ones. Meanwhile, the First Cireuit Court of Appeals held invalid the relatively new
Maine law (John Donnelly & Sons v. Campbell, 638 F.2d 6 (1st Cir. 1980), aff'd mem., 453
U.S. 916 (1981)). The Maine law was an almost verbatim copy of the long-established Ver-
mont law, which has never been confronted with a serious legal challenge.
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now been recognized to provide at least non-commercial billboards
(“Jesus Saves”)}, at least somewhere somehow; so far this has not
been extended to commercial billboards. The law is at present in
almost complete confusion.

Subdivision Exactions. Obviously the practice has been
spreading of requiring subdividers, as the price of subdivision ap-
proval, to make various contributions-—in the form of required
dedication of land for streets and playgrounds, cash payments in
lieu thereof, required paving of streets, etc.; and the law has been
moving generally in favor of the validity of such exactions. Under
one set of precedents, based upon an analogy with special-assess-
ment law, such exactions are valid only under one (or both) of two
conditions—if (a) the benefits accrue directly to those who are re-
quired to pay and (b) the need therefore can be attributed to the
new subdivision in question. Another (and an increasing) number
of cases have not bothered with requiring a showing of such a con-
nection.® It seems likely that a new-right judge would lean toward
the former position,

An obvious peint in this connection is that, so far as possible,
subdividers pass on the cost of such exactions to their purchasers
whenever they can, so this can become one of the fairly important
aspects of “exclusionary zoning.”®*

Contract Zoning. Traditional planning law has tended to em-
phasize conformity to rules set forth in advance, and there is a
general bias running through American law against government by
deal—‘‘a government of laws, not of men.” As a corollary of this, it
has long been thought that there is a rule against “contract zon-
ing”—that is, against supplementing the zoning district regulations

84, Compare Gulest Assocs., Inc. v. Town of Newburgh, 25 Misc.2d 1004, 209 N.Y.8.2d
729 (1960), aff'd, 15 A.D.2d 815, 225 N.Y.5.24 538 (N.Y. App. Div. 1962) and Pioneer Trust
& Savings Bank v. Village of Mount Prospect, 22 Ill.2d 375, 176 N.E.2d 799 (1961), with
Jenad, Inc. v. Village of Scarsdale, 38 Misc. 2d 658, 238 N.Y.5.2d 156 (1963), rev’d, 23
AD.2d 784, 258 N.Y.8.2d 777 (N.Y. App. Div. 1965), rev'd, 18 N.Y.2d 78, 218 N.E.2d 673,
271 N.Y.5.2d 955 (1966) (overruling Gulest) and Associated Home Builders of the Greater
E. Bay, Inc. v. City of Walnut Creek, 4 Cal.3d 633, 484 P.2d 606, 94 Cal. Rptr. 630 (1971).
See generally Heyman & Gilhool, The Constitutionality of Impasing Increased Community
Costs on New Suburban Residents Through Subdivision Exactions, 73 Yair L.J. 1118
(1964).

65. This is at least true where fairly extensive requirements for subdivision improve-
ments (sewers, curbs, ete.) are combined with requirements for wide lots. (The emotive
phrase is used loosely to refer to various kinds of land use controls, some zoning and some
non-zoning.)
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by a series of additional restrictions, tailored to the individual case.
Many courts have so held, but in recent years there has been a .
noticeable weakening of the rule, as several state courts have ap-
proved such arrangements. The present score (majority v. minority
rule) is not far from even.

The Nation-Wide Rule. Finally, and here quite certainly, any
major change in the mood of the courts is fairly certain to be re-
flected in a change in the normal rule under the “taking” issue.
Under that rule, there is a constitutional requirement that the
owner of land must be left with some opportunity to make some
reasonable use of land, and to derive some reasonable income
therefrom. However, beyond that, no serious constitutional ques-
tion is created by a demand that the owner be permitted to bring
about some more intensive land use, which would bring in a higher
return.®®

Findings For Judicial Review. Finally, for decades the courts
have been pressing local administrative agencies to accompany
their decisions with a series of findings of fact, which will explain
the basis of the decision. No point in land use law is more familiar
than this one. However, in recent years, with the revival of interest
in more effective judicial review, the courts have really been mak-
ing a serious point of this, as a major issue and in several leading
cases.®’

56. Note that this necessarily brings what are essentially a series of market judgments
into the evaluation of land use regulations: what is a reasonable use of this land—something
that somebody might really do? A restriction might well be invalid in central Manhattan
and be perfectly valid in central Wyoming.

This rule has prevailed in most states at least since the advent of the third period. The
only clear major exception is in second-period Illinois; the majority rule there is that, if a
land use restriction results in a severe reduction in the potential income from land—and so
in its value—then the burden of proof shifts, and it is up to the town to make a really good
case in justification. (Plaintiffs normally sue only when there is such a reduction; thus, real-
istically the Illinocis rule could be rephrased “If & plaintiff developer is in court, then. . . . "}
A few other states occasionally follow a similar approach—as in Pennsylvania, Ohio, and
New York during the Keating period (the late 80’s}. However, in Illinois the “nation-wide
rule” also exists, as the minority rule—presumably for the convenience of those judges who
may occasionally feel that the equities lie with the town. In those cases they simply an-
nounce that of course any zoning restriction will naturally reduce the potential value of
land.

57, See, e.g., Topanga Ass'n for a Scenic Community v. County of Los Angeles, 11 Cal.
3d 366, 522 P.24 12, 113 Cal. Rptr. 836 (1974); Int’l Harvester Co. v. Zoning Bd. of Appeals,
43 L. App. 2d 440, 193 N.E.2d 858 (1963).
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Newer Devices and Livelier Thinking

In the above discussion we have been concerned with whether,
assuming a major change in judicial attitudes, certain long-estab-
lished devices (and the accompanying protective doctrine) are
likely to survive unscathed. However, the same question arises,
probably more acutely, with respect to some of the relatively newer
{and more useful) techniques in land use control, which have come
into their own in the 1970’s. These are discussed below.

Ecologically Sensitive Land. A major thrust of the environ-
mental movement has been to identify certain types of ecologically
sensitive land, where almost any development would create specific
types of damage—so that it is desirable to minimize {or actually
prevent) development on such land. Wetlands provide the most
obvious {and perhaps the most important) example. The tradi-
tional policy was to fill these whenever possible, in order to make
them available for development (or just to get rid of garbage and
trash). It gradually became clear that this was a quite destructive
policy: actually wetlands may be the most productive areas any-
where, because of the spawning of fish and other forms of marine
life, and they may also involve obvious aesthetic values. A some-
what similar situation is involved in flood plains, but the policy
problems are somewhat different. If building is permitted in a
flood plain, this is likely to change the flow of the stream in a fu-
ture flood-—thereby causing downstream damage which would not
otherwise occur. Moreover, the argument that after all he who
moves onto a flood plain does so at his own risk is hardly a realistic
reflection of current practice in the housing market; the decision to
build in such areas is made by a builder, presumably because land
there is cheaper, who would never dream of moving in there him-
self.8 Finally, long experience with the mounting costs of paying
for flood damage has made it clear that a large part of such costs
have been the result of building in the flood plain. Somewhat simi-
lar situations are involved in the management of the whole coastal
area, along the ocean and the Great Lakes. Steep slopes raise
somewhat different considerations: any substantial development
brings a serious danger of erosion, particularly during the period of
construction, but also (to a lesser extent) continuing into the indef-
inite future. The problems resulting from the invasion of wilder-
ness have also come squarely into public view in recent years; there

58, Nor is he likely to feature the resulting dangers in his sales pitch.
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has even been some litigation, as well as a large public controversy,
on such matters as prohibitions against any roads and against any
motorized vehicles in {(or over) such areas, and of premature log-
ging in national forests.*® Finally, in recent years, we have begun to
pay some attention to protecting scenic views, just for their own
sake. '

The rapid development of “environmental law” in recent dec-
ades has been concerned with protecting areas such as those indi-
cated above. Generally speaking, in such areas development should
be prevented or at least minimized; for example, some zoning ordi-
nances now restrict development on steep slopes to extraordinarily
low coverage. Until very recently, there was very little relevant
case law, but in the late 197¢’s the courts have been moving
strongly to support such restrictions—particularly on wetlands and
flood plains.®®

Protection of Open Space. Carried to an extreme, the environ-
mental thinking discussed above would dictate that substantial ar-
eas should simply bé left open, without any development whatso-
ever. Obviously, unless such areas were purchased by the public,
such restrictions would raise serious legal questions under the “na-
tion-wide rule” discussed above—except in the relatively rare case
when continued agricultural development (or a similar use such as
golf courses) would be a perfectly appropriate use of the land. And
the sparse case law (until recently) would so indicate.

The whole situation has changed as a result of a 1971 amend-

59. See, eg., Perke v. United States, 204 ¥.2d 446 (8th Cir. 1953), cert. denied, 346 U.S,
832 (1953); McMichael v. United States, 355 F.2d 283 (9th Cir. 1965) (motor vehicles);
Parker v. United States, 307 F. Supp. 685 (D. Colo. 1969), aff'd, 448 F.2d 793 (10th Cir.
1971), cert. denied, 405 U.S. 989 (1972} (timber harveating in potential wildernesa); West
Virginia Highlands Conservancy v. Island Creek Coal Co., 441 F.2d 232 (4th Cir. 1971) {min-
eral and timber harvesting in potential wilderness). Cf. [zaak Walton League of America v.
St. Clair, 497 F.2d 849 {8th Cir. 1974) (mineral rights in national forest), cert. denied, 418
U.8. 1009 (1974); Minnesota Public Interest Research Group v. Butz, 541 F.2d 1292 (8th
Cir. 1976) (logging virgin forest area), stay denied, 429 U.S. 935 (1976).

60. On wetlands, see Brecciaroli v. Connecticut Comm'r of Envtl. Protection, 168 Conn.
349, 362 A.2d 948 (1975); County of Freeborn v. Bryson, 297 Minn. 218, 210 N.W.2d 290
(1973); 309 Minn. 178, 243 N.W.2d 316 (1976); Department of Natural Resources v.
Linchester Sand & Gravel Corp., 274 Md. 211, 334 A.2d 514 (1875).

On floodplains, see A. H. Smith Sand & Gravel Co. v. Department of Water Resources,
270 Md. 652, 313 A.2d 820 (1974); Usdin v. State Dep’t of Envtl. Protection, 173 N.J. Super.
311, 414 A.2d 280 (1980); Turnpike Realty Co., Inc. v. Town of Dedham, 362 Mass. 221, 284
N.E.2d 891 (1972).
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ment to the California planning act,®* requiring all communities in
California~—as part of their master plan—to plan to preserve some
open space. In a number of instances, communities have gone
about this responsibly, with elaborate studies leading to a proposal
to preserve some open space, by acquiring either the fee or conser-
vation easements in connection therewith. However, when it came
actually to the prospect of paying, the towns sometimes decided
they would prefer to simply zone the area for minimal or no use.
Not surprisingly, this has resulted in a lot of litigation, which has
even reached the United States Supreme Court—some with
favorable results,®® some with potential for major disaster.®?

Protection of Agricultural Land. As a special case of the
above, there have been substantial recent developments on the
protection of prime agricultural land for agricultural use. All sorts
of techniques have been tried, mostly with no great success.*
Among the more common have been a combination of agricultural
zoning and reducing property-tax assessments, so as to reflect only
the value of the land for its current agricultural use. Without at-
tempting to summarize the vast literature on this subject, it may
be said that there are two clear signs of a genuine attempt to pre-
serve agricultural land:

a. If the land is zoned for exclusive agricultural use, with resi-
dential subdivision not permitted—i.e., allowing residences
only as an accessory use to agricuiture, and;

b. If there is an effective recapture clause, whereby the taxes
“saved” by adopting agricultural zoning have to be paid back

61. CaL. Gov'r Copr § 65302(e) (West Supp. 1981).

62. In one important case, a wealthy suburb across the Bay from San Francisco im-
posed a fairly strict—but strangely indefinite——density restriction; the lot-size requirementa
potentially varied (according to some stated criteria) from one to five acres, as applied to a
spectacular five-acre site right at the top of the ridge overlooking the Bay. Agins v. City of
Tiburon, 24 Cal. 3d 266, 598 P.2d 25, 157 Cal. Rptr. 372 (1979), off'd, 447 U.S. 255 (1980).
The California court, on other grounds, rejected the owner's demand for damages. On ap-
peal, the United States Supreme Court discovered, it must be said rather belatedly, that the
case was not really ripe for decision; it makes some difference, on the “taking issue,”
whether one house or five could be built on such a lot—and here the applicable density
requirement had not even been determined. However, Justice Powell wrote an opinion any-
way—and went overboard with some quite unexpectedly strong language approving the use
of zoning to keep some land open. It is not likely that everyone will follow his lead on this.

After the decision, the Tiburon authorities approved three dwelling units on the tract in
question—exactly what they had previously offered to do.

63. San Diego Gas and Elec. Co. v. City of San Diego, 450 U.S. 621 (1981), discussed
infra note 98, ’

64, See, e.g., W. WryTe, Tur LosT LANDScAPE ch, 6 (1968).
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at the time of development,

We now have, for the first time, some “leading” case law rec-
ognizing continued agricultural use as a “reasonable use,” as
against a claim of some inherent right to use the development
rights. In Forey v. City of Sacramento,® land outside Sacramento
had been planned for eventual residential development, and the
landowners had. actually paid a special assessment to put in the
necessary infrastructure, When mandatory planning for open space
came into effect, Sacramento decided to include this area in the
open space which should be preserved, with no provision for com-
pensation. When the resulting case reached the California Su-
preme Court, that court repeated the Agins ruling that damages
were not an appropriate remedy for invalid zoning, and upheld the
principle of agricultural zoning. This is the first major decision
holding explicitly that agriculture is an appropriate use under the
“nation-wide rule”; since the land involved here had always been
used for agriculture, the court thought it was absurd to say that it
was not appropriate for that use—thus simply ignoring the whole
question of the ripening development rights. However, in view of
the special circumstances of this case, Sacramento was told either
(a) to refund the special assessments imposed in order to put in
the infrastructure necessary for development, or (b) to allow devel-
opment to proceed.

Protection of Wild Life. From the viewpeint of the conven-
tional real estate developer, restricting development in order to
make life more pleasant for wildlife would seem to be a really ex-
treme egpression of the environmental movement. However, in
several recent cases, the courts have approved exactly that—that
is, have approved the denial of subdivision applications in cases
where the proposed layout would interfere with an area tradition-
ally used for nesting of eagles, or for paths used by deer.®®

Unrelated Persons in a Single-Family District. Not every-
body chooses to live as a traditional “normal” family (husband,
wife, two upstanding kids); as anyone who has dealt with census
data knows, all sorts of problems arise with the data on people who

65. 24 Cal. 3d 862, 598 P.2d 844, 157 Cal. Rptr. 684 (1979), appea! dismissed sub nom.
Webber v. City of Sacramento, 444 U.8. 976 (1979).

66. See Fish and Wildlife Dep't v. Land Conservation & Dev. Comm™n, 37 Or. App. 607,
588 P.2d 80 (1978), aff'd on other grounds, 228 Or, 203, 603 P.2d 1371 (1979); State v. Lake
Lawrence Public Lands Protection Ass'n, 92 Wash. 2d 656, 601 P.2d 4594 (1979).
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live otherwise—and their numbers have obviously been increasing.
The question. of whether a group of unrelated persons (and how
many) may live together in a single-family district has a long back-
ground in the history of zoning; and this was the issue chosen by
the Supreme Court for its reentry into zoning in 1974 in Village of
Belle Terre v. Boraas.® Justice Douglas decided that no serious
issue of discrimination was raised by some rather extreme zoning
restrictions of this type——the number of unrelated persons who
could live together in a house in a single family district was limited
to two, while of course a “normal family” could be of any size it
chose.

However, in the real world of the 1970°s there has been a
strong movement in the opposite direction, towards deinstitution-
alization of many groups of persons formerly collected in various
public or semi-public institutions—the range extends from orphans
to prisoners in “halfway houses” on their way out. The new ap-
proach is to take care of such persons in a more normal living envi-
ronment, partly for humane and therapeutic reasons and partly for
economic ones; the “Snake Pits” were both expensive and awful.®®
The arrangements made under these programs therefore fre-
quently involve placing a group of such unrelated persons in a sin-
gle family district. Sometimes the statutes for these new programs
specifically preclude interference by zoning; in other instances, the
conflict has had to be decided in court. Because of the number of
such programs, this has become the liveliest field of zoning litiga-
tion in the last decade; at the last count, over 80 decisions had
come down on the question since Belle Terre. The striking thing is
that a substantial majority of these decisions have refused to fol-
low the clear implications of Belle Terre, and have held that the
state policy embodied in such programs supersedes the local inter-
est in areas reserved for “family needs.”®® In some instances, as for
example in connection with retarded persons, the state courts have

67. 416 U.S. 1 (1974). A worse test case to bring on the exclusionary issue could scarcely
have been imagined. Plaintiffs’ lawyers ran out of plaintiffs who could raise that issue before
they reached the Supreme Court. (The student plantiffs graduated.) Moreover, even if won,
the precedent would not have helped much on the broader issues of low- and moderate-cost
housing; and, as conceived, it obviously raised the usual heckles about protecting low-den-
sity living,

68. See M. WARD, THE SnAKE Prr (1946). On the statutory responses of states in the
northeastern United States to exclusionary zoning and deinstitutionalization, see Note,
Group Homes and Deinstitutionalization: The Legislative Response to Exclusionary Zon-
ing, 6 V1. L. Rev. 509 {1981).

69. See Village of Belle Terre v. Boraas, 416 U.S, at 9.
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gone strongly against the general Belle Terre policy, in this in-
stance by twenty-two decisions to four.

It is difficult to predict how the courts might react to this issue
in the future. Presumably, if cutting governmental expenditures
continues to be the dominant purpose of government, such pro-
grams might be cut down just because they are social programs
and rather new; yet part of the rationale is that it is cheaper to
take care of the people involved under the new arrangements than
in institutions.

Growth Management. A major movement in the
1970’s—apparently springing up spontaneously in local areas all
over the country—has tried to moderate the often adverse effects
of rapid growth.™ The reasons for this are obvious enough: for pre-
existing residents, rapid growth is expensive, and also brings conse-
quences they regard as undesirable, as for example a substantial
increase in vehicular traffic in town. There is really no reason to be
surprised that people object to being forced to pay for something
they do not want anyway; so for the first time we have seen a con-
centrated attack on the familiar American (read “Chamber of
Commerce”) notion that bigger equals better.

Programs to regulate growth may focus on one or more of
three different (though obviously related) issues:

1. The desirable eventual total size of the community™
2. The rate of growth™

70. See THE Usk op Lanp: A Crmzens’ Poricy Guing 10 UrBan GrowTH (W. Reilly ed.
1973) (task force report sponsored by the Rockefeller Brothers Fund).

71. This was directly involved in City of Boca Raton v. Boca Villas Corp., 371 So. 2d
154, reh’g denied, 371 So. 2d 160 (Fla. Dist. Ct. App. 1979), cert. denied, 449 U.S. 824
{1980). Apparently the problem here was that, while it was possible to think up a reasonable
defense for the “growth cap,” in fact it had heen developed without any planning analysis
whatever—and a substantial error was made in arithmetic. (The critical calculation on aver-
age family size, to translate the goal on total size of population into dwelling units, did not
take into account the fact that multiple dwellings would have a smaller average family
size—and so more dwelling units would be needed to house the same population.) Moreover,
such reatrictions are almost inherently arhitrary; normally some vacant land will remain as
the town approaches the “growth cap”—and how do you decide who geta the final building
permits?

72. A crude example of this occurred in Albrecht Realty Co., Ine. v. Town of New Cas-
the, 8 Misc. 2d 255, 167 N.Y.8.2d 843 (N.Y. Sup. Ct. 1957), under a scheme which annually
rationed the total number of building permits without regard to location. This type of de-
vice was necessarily rather difficult to defend on the ground that it would facilitate the
provision of schools; under such a regulation, all the growth might oceur next to the most
crowded school.
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3. The lecation of development, either with or without a re-
gtriction on the rate of growth.

The most successful programs are those which have combined re-
strictions on the rate of growth with locational considerations, and
so have concerned themselves with the availability of public facili-
ties to serve new development.

An early example of this occurred in Rockland County, New
York. In Josephs v. Town Board™ the zoning in a potentially rap-
idly-growing suburb was designed to concentrate growth in the
area immediately surrounding the built-up area in the county seat
of New City; yet provision was made to permit similar growth in
the next area further out—but only if adequate school facilities
were available. A lower court enforced the latter restriction.

In the next important case, arising some ten years later in the
adjacent township of Ramapo,” an elaborate scheme provided spe-
cifically that a large part of the necessary infrastructure must be
available as a prerequisite to residential growth in any area—and
proposed to schedule the growth of the town over an eighteen-year
period. One of the best known, and perhaps the most satisfactory
of these schemes appeared in Petaluma, some 50 miles north of
San Francisco, where explosive growth occurred suddenly in the
early 1970°s as a result of the construction of an expressway with
an exit at the edge of town.”™ Under the Petaluma scheme, the area
for future growth was specifically set forth, within an urban growth
boundary (with provisions for a small green belt along the outer
edge); and the total number of annual building permits was lim-
ited, at a figure considerably below the level of maximum growth
in the early 1970’s. Moreover, future building permits were to be
divided evenly between single-family and muitiple-dwelling con-
struction, and also between the east and west sides of town, which
were quite different; and a small allocation was made specifically
to encourage low and moderate income housing.™

73. 24 Misc. 2d 366, 368-69, 198 N.Y.8.2d 695, 699 (N.Y. Sup. Ct. 1960). Curiously, this
first decision to establish the principle of growth management has apparently been forgot-
ten, even by those who present themselves as the experts of thia field.

74. Golden v. Planning Bd., 30 N.Y.2d 359, 367, 285 N.E.2d 291, 295 (1972), appeal
dismissed, 409 U.S. 1003 (1972).

75. Construction Indus. Ass’n of Sonoma County v. Petaluma, 375 F. Supp. 574 (N.D.
Calif. 1974), rev'd, 522 F.2d 897 (9th Cir. 1975), cert. denied, 424 U.S. 934 (1976).

76. That is, the scheme was exchysionary in one sense of that word, but definitely not in
another sense. To the builders, “exclusionary’” means practically any effective restriction on
their free choice of sites. To those seeking imexpensive housing, “exclusionary” refers to
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Under the most elaborate of these schemes, the new
mandatory-planning legislation in Oregon™ (discussed further be-
low) provides that each plan shall provide for an urban growth
boundary—that is, for metropolitan Portland and for each city (in
collaboration with its county); and a recent Oregon decision has
strongly upheld this power.”™

If the right-wing backlash runs through the courts, these
schemes for growth management are likely to be among the early
victims. The builders (normally favored by such judges) have usu-
ally taken a very hostile position on such arrangements, primarily
because they cut down substantially on their free choice of sites,
and therefore on their bargaining power in dealing with various
landowners.”®

State and Regional Land Use Control. The most significant
recent development affecting land use controls, outside the area of
tax reform, has come in the rather numerous schemes shifting the
base of such control from the local level to a state-wide or a re-
gional level —a change superbly documented in one of the seminal
books of the 1970’s.%°

By far the most significant of these regional approaches is the
new Oregon scheme of land use controls,® a veritable revolution in
American planning technology. Under the new legislation, planning
is mandatory for all cities and counties, and so are both zoning and
subdivision control. Moreover, a state-wide agency (the Land Con-
servation and Development Commission, normally referred to as
LCDC) has been charged (a) with establishing a series of state-
wide goals for development policy, which they did in 1975, and (b)
with reviewing all of the local and county plans to see whether
they conform to those goals. The process of goal review has taken
far longer than originally envisioned, and in fact is still under way
in the early 1980’s; as of fall 1982, 154 plans out of the potential

restrictions with the purpose and/or effect of precluding such housing.

77. Or. REv. Stat. §§ 197.005-197.650 (1981).

78. 1000 Friends of Oregon v. Land Conservation and Dev. Comm’n, 282 Or. 735, 642
P.2d 1158 (1982).

79. Elaborate rationalizations are of course available as to how this raises the cost of
housing. Such studies do not compare the experience on housing costs in areas without such
schemes, where the increase has also been astronomical in recent years.

80. F. BosseLmaN & D. CavLies, THE QuET REVOLUTION IN LanD Use ConTroL (1971).
While merely descriptive rather than analytical, the book is nonetheless encrmously
valuable,

81. Oxr. Rev. Stat. §§ 197.005-197.650 (1981).
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277 have been “acknowledged” (approved). In the interim LCDC
has undertaken to review a wide variety of local decisions which
have been held to be an exercise of “planning and zoning responsi-
bilities” under the statute. A major feature of these plans has been
the establishment of urban growth boundaries; most of the areas
outside are designated for agricultural or forest use, where no new
development can occur. Another major feature has been the pro-
tection of prime agricultural land, with the result that such land in
the Willamette Valley now seems to sell for its agricultural value,
not according to its residential developmental rights. LCDC pro-
tection has also been established for woodlands, for the shore, and
so on.

In Vermont an almost equally significant scheme has been es-
tablished by the state-wide environmental law (always referred to
as “Act 250")%% over and above the usual provisions for local zon-
ing. Under this provision, any new development {above a certain
minimum size) must be reviewed by a district environmental com-
mission in the light of an elaborate {overlapping, and rather con-
fusing) series of criteria. The emphasis is of course on environmen- -
tal protection against the obvious forms of pollution, and also
strongly on encouraging contiguous growth. In the most important
case which has arisen so far under this legislation, a district envi-
ronmental commission refused to approve a huge shopping center,
located on open land in a rural township, six miles out of down-
town Burlington and not contiguous to any other development in
the town.®* A major effort (and a lot of money, including federal
money) has been invested in providing an attractive revived down-
town in Burlington, the state’s metropolis, with a population of
about 35,000. Refusal of permission for the proposed suburban
shopping center was hased partly on the anticipated congestion of
certain roads, including some located at some distance from the
development—but primarily because of the anticipated devastat-
ing impact on commercial downtown Burlington, and on other

82. V7. STAT. ANN. tit. 10, §§ 6001-6081 (1973 & Supp. 1982). See generally, Note, The
Effect of Act 250 on Prime Farmland in Vermont, 6 Vr. L. Rev. 467 (1981); Note, Vague-
ness and Overbreadth: The Constitutional Challenges to Vermont’s Land Use and Devel-
opment Low (Act 250), 5 V1. L. Rev. 329 (1980).

83. Pyramid Co. of Burlington, Application No. 4C0281, Vermont District Environ-
mental Commission No. 4, Oct. 12, 1978, aff'd sub nom. In re Pyramid Co., No. 59-73 (Vt.
Sup. Ct. Jan. 8, 1980), appeal dismissed on procedural grounds, 141 Vi. 294, 449 A.2d 915
(1982). Flat refusals of a permit are relatively rare under this law; most proposed develop-
ments are approved, subject to s series of conditions.
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shopping centers in the area. Since the proposed site was not con-
tiguous to other development, the environmental law further
clearly required that the development be totally self-supporting,
rather than imposing further costs for- public services—and the
project did not meet this requirement. The case is still on appeal,
and is likely to continue so for years to come.

Regional land use controls have also been established in Cali-
fornia, in three different areas—in and around San Francisco Bay,
along the coast generally, and up at Lake Tahoe. By far the most
successful of these controls have been those involved in San Fran-
cisco Bay.?* The rapid filling of the Bay has been stopped; Bay
frontage is now limited to special water-related developments; and
public access to the Bay has been extensively expanded. Moreover,
use of the great salt ponds at the southern end of the Bay has been
regulated; and the diversion of currents within the Bay, as a result
of filling, has also been substantially reduced. All this has been en-
forced by a well-run agency, with emphasis on three basic poli-
cies—maintaining the maximum water surface in the Bay, protect-
ing the views thereof, and giving strong preference to water-
oriented commercial activities for waterfront land.®®

It is safe to assume that, if there is a violent swing to
the right-wing pro-developer viewpoint, the promising regional
schemes will be among the earliest victims, by either judicial ob-
struction or nullification.

Adult Entertainment. For some reason, it has become custom-
ary to refer to various forms of pornography or near-pornography
as “adult entertainment”’; and no group of adults has sprung up to
bring a libel suit on this ground. Some of this development is of
course uniquely nasty, and various cities have attempted to deal
with it in various ways. Some have used zoning, either to force
such development to concentrate in certain areas, or to enforce re-
quirements for wide spacing between such developments—to scat-
ter it all around. The Supreme Court has even found the time to
give its blessing to such restrictions.®® It is difficult to anticipate

84. CaL. Gov'r Cope §§ 66600-666560 (Weat 1966 & Supp. 1981).

85. A far more controversial {(and slso potentially more important) program has con-
cerned itself with protecting the California coast line. A far less successful one has been
concerned with the development around Lake Tahoe in the Sierras, in part because of ob-
struction from the state of Nevada (along the opposite shore), and in part because of local
opposition generally.

86. Young v. American Mini Theatres, 427 U.S. 50 (1976).
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how the changes here considered might affect this; presumably any
new right revival will strengthen any such attacks on
“pornography.”

Anti-Trust. Any zoning ordinance inevitably restricts the
amount of land area available for commercial development, and
(usually) the intensity of such development; and s¢ any zoning re-
strictions do put some sort of limit on the potential number of
stores, that is, on commercial competition.®” By a recent tactic, de-
velopers’ lawyers have been attacking such restrictions as a viola-
tion of the national anti-trust legislation. Very little case law has
developed along these lines so far, but more may confidently be
expected.®® '

The Intermediate Solution. One of the major and long-noted
faults in American land use legislation remains of primary impor-
tance. A community attempting to deal with its land use problems
has usually been limited to either one or the other of two rather
extreme approaches: either (1) to restrict the permitted activities
(or buildings) on land, with no compensation (by zoning, subdivi-
sion control, or the official map), or (2) to acquire the land in fee
and keep it in public ownership (or perhaps resell it subject to
stated conditions). The dilemma has become more acute in recent
years because we have wanted, for sound environmental reasons, to
prevent almost all development on some privately-owned land. For
many years many (I should think, most) commentators have been
calling for the development of some sort of intermediate solution,
essentially combining police-power regulations with some form of
partial compensation for those regulated.

87. The arithmetical limit imposed cannot be precisely calculated, simply because most
zoning ordinances also permit residential development in commercial districts; thus there is
no way to predict in advance how much potentially commercial land might go into residen-
tial development instead.

88. Apparently the courts are prepared to take on this extraordinarily knotty problem,
even in the absence of explicit legislative direction. We had better be prepared for some
complications,

There is quite a lot of traditional case law with dictum stating that zoning cannot be
used to control the amount of compeiition. As indicated in the text, this is inherently ab-
surd, when stated that broadly; that is exactly what all zoning necessarily does. Some of this
case law can be explained on much narrower grounds—as for example cases where plaintiff
{a commercial establishment) is opposing a nearby zoning change to commercial, which
would result in increased competition for him. Others are just plain nutty, as for example
the old Arkansas notion of the infinitely expanding business district. See generafly 4 N.
WiLLiAMS, AMERICAN PLANNING Law § 87.01 (1975 & Supp. 1982). But there are other, per-
haps more significant examples. The point was pressed vigorously on appeal in the Pyramid
case. But Pyramid has so far been decided on purely procedural issues. See supra note 83.
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Such arrangements for dividing fee ownership between private
rights and rights held by the public may take any one of several
different forms. One common example is what is known as “incen-
tive zoning,”®® under which some special advantage (usually a den-
sity bonus) is granted to developers who insert in new develop-
ments some desired features, not economically justifiable by
themselves on orthodox economic grounds—as for example the
open “plazas” in front of many recent New York skyscrapers or
connections to the rapid transit system in San Francisco. A more
direct example would be explicitly to split the fee between public
and private ownership; a recent Vermont statute listed various
possibilities in this regard.” A more common form has been to pro-
vide for “scenic easements” or ‘“‘conservation easements,” to pre-
serve open space and historic buildings respectively. Here unhap-
pily there is a real legal problem. Unless the holder of the
easement happens to own some land in the vicinity, the resulting
legal rights take the form of an easement in gross; and, as all com-
mon lawyers know, an easement in gross is a pretty peor thing, to
be construed as narrowly as possible—and also something which
‘may be extinguished, if it should become necessary to transfer the
rights from one public agency to another.”

Under still another approach (“TDR”) the development
rights®® arising in one area may be transferred and used in a differ-
ent area.®® This approach has been proposed and/or used in two
quite different types of situations-—in the case of central city his-
toric buildings, which (because of their age) are normally much
smaller than new office buildings being built nearby, or in the case
of ecologically sensitive land (such as wetlands), where the best
thing would be to have no development at all. In both instances
the problem arises because the prevailing land use (or buildings)
have some social value but are “uneconomic,” that is, they do not
bring in an economic return comparable to other uses permitted

89. Those who are enthusiastic about the idea of incentives do not always take the time
to point out that the existing system already contains strong incentives to encourage anti-
social activity. See supra note 19 and accompanying text.

90. Vr. STAT. ANpN, tit. 10, § 6303 (1973).

81. Sorne of the problems are spelled out in N. WiLLtams, LAND Acquisition POR QuUT-
DOOR RECREATION—ANALYSIS OF SELECTED LEGAL ProBLEMS, ch. 3 (1982).

92. Usually as defined (by zoning)-in terms of the amount of floor space or the number
of dwelling units.

93. Usually only part of the unused development rights can be shifted to a single spot
elsewhere.
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there. This approach has a good deal of promise, but it is likely to
be reaily useful only in those situations where all four of the neces-
sary prerequisites coincide. These are as follows:

1. There is an active market for development in the area, so
that someone has a reason for buying the additional develop-
ment rights. '

2. There is a reasoned justification for permitting additional
density in other areas, i.e., a reasonable answer is available to
the natural objections which may be expected from neighbors
there. In fact, this is now likely to be true in many situations,
since we are clearly heading into an era when higher density
is often appropriate--and in any event, quite apart from any
question of TDR, it would be desirable to have reasonable cri-
teria to decide on the appropriate locations for such increased
density.

3. Permission for higher density development at such loca-
tions is not available for free, as for example by a variance.
4. Firally, there must be some balance between the number of
development rights to be transferred (reflecting the size of the
area to be protected) and the absorptive capacity for addi-
tional development elsewhere. For example, if in a small Ver-
mont town it is desired to protect a thousand acres of fine
woods, this means (assuming that a one-acre district prevails)
that additional residential capacity will have to be found for a
thousand dwelling units. There are a lot of Vermont towns
with resources of this size, which need that scale of protec-
tion—but not many (if any) have areas where that much ad-
ditional capacity will be acceptable.

Transfer of development rights is therefore a very promising de-
vice—but likely to be useful only in very special situations.

Tax Reform. As indicated earlier, the anticipated tax conse-
quences are often the most.important determining factor in land
use decisions, and so it is no exaggeration to say that any serious
attempt to reform a land use system must begin with reform—or
at least a program for reform—of the local real property tax sys-
tem. I would put it even more strongly: if the early stages of such
an attempt do not concentrate largely on the tax system, then this
is not a serious attempt, and nobody should waste time on it. The
best statement I have ever seen on this came, back in 1965, from a
remarkably intelligent Republican State Senator from the North-
East Kingdom in Vermont.

For some 200 years we have been running the State on the
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quaint old notion that you can finance schools and the other
local public services primarily by local real property taxes.
Quite obviously this system is not going to last much longer. I
can’t tell you whether it will last another five years, or an-
other ten years or fifteen; but I can tell you that it isn’t going
to be around any longer than that. There is nothing vou can
do, by distorting a new system of land use controls, to bolster
up a dying system of taxation, If there were, it would be a
very unwise thing to do, because the sooner we face the prob-
lem of a new tax base the better; many important public ser-
vices will continue to be starved until we do. I suggest you
forget about it, and tell us what is the right thing to do.®

The Supreme Court. Finally, the role of the United States Su-
preme Court must be taken into consideration. As indicated above,
for forty-six years the Court kept itself severely out of zoning, de-
ciding only one relatively unimportant case.®® In contrast, the
number of relevant Court decisions since 1974 is approaching a
dozen. During the Warren era, many of us were urging the Court to
intervene on behalf of values often blatantly violated by local regu-
lations.?® Since the Court has begun to do so, many of the same
people wish they had kept out of the way. What is more important,
many state courts clearly agree; in instance after instance, state
courts have simply ignored a United States Supreme Court deci-
sion, or at least its cbvious implications, and have decided major
problems on points of state constitutional law, in order to avoid
Supreme Court review. I must say that this is perfectly under-
standable; the Court cannot be said to have distinguished itself in
this area.

The remarkable thing is that the Court has accepted and
passed upon a whole series of cases, some of which involved odd
questions which no one had ever heard of before. Moreover, in do-
ing so the Court has gone off in all sorts of different directions. In
at least one case, the Court came down strongly, in the purest
third-period fashion, on a particularly sensitive point—in favor of
really stiff regulation of residential development in order to pre-
serve open space.®” In contrast, in other decisions the Court has

94. Quoted in Williams, The Three Systems of Land Use Control, 25 Rurcers L. Rev.
80, 85 (1970) (quoting Vermont State Senator Kitchel).

95. Goldblatt v. Hempstead, 369 1).8. 590 (1962). See supre text accompanying note 22,

96. I must plead guilty myself; see Williams, Planning Law and the Supreme Court; I,
13 Zonming DicesT 97 (1961).

97. See Agins v. City of Tiburon, 447 U.S. 255 (1980). See supra note 62.
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clearly been pointing the way toward a policy pointing in precisely
the opposite direction—providing a damage remedy for developers,
in cases where the application of a zoning restriction has been held
invalid as to a particular piece of land.?® If the latter policy does
prevail, the whole system of land use controls will be basically
changed; in fact, we will clearly be entering into a fifth period. This
policy has particularly been recommended by a group led by Jus-
tice Brennan, who stated explicitly that he hoped that this would
make communities more careful in exercising their powers. That is,
of course, one possibility—but not a particularly promising one. A
more likely result is that a bunch of developers will be able to take
concerted action to wreck the system, either by winning a lot of
cases and enforcing damages, or (more likely) by scaring the local
authorities out of any effective control.*®

The court has also shown a strong disinclination to get in-
volved in the most important zoning question of the 7(¢’s—-the
anti-exclusionary issue.'®®

V. CoNCLUSION

Clearly in the early 1980°s American land use law finds itself
at a marked fork in the road. Major changes are likely; and they
could go in either of two very different directions.

The discussion here in terms of “right” and “left” (or “lib-
eral”) trends should not be taken too literally at this point. As in-
dicated at the start of section IV, many other factors are at work in

98. See San Diego Gas & Elec, Co. v. City of San Diego, 450 1.8. 621, 647-61 {1981)
{Brennan, J., dissenting); id. at 633-36 (Rehnquist, J., concurring). There is considerable
evidence to suggest that the Court has been looking for a vehicle to announce such a new
policy. Fortunately, so far it has been unauccessful. The record is decidedly odd. First the
Court took Agins, only to discover that it was premature to decide that case. One can hardly
decide a “taking guestion” when no one knows whether what is permitted on the tract in
question is one house, five houses, or something in between—a point which stood out all
over the record. Then the Court took San Diego, where the point was made by Brennan J.,
with Justices Stewart, Marshall, and Powell. But Justice Rehnquist also indicated sgree-
ment on this point. Thus, there were five votes in favor of such a remedy, if a case could be
found where the point could be decided. Again, a majority found that it was premature to
decide this case.

99. As a third possibility, some judges may be reluctant to make a decision holding
zoning restrictions invalid.

100. See Village of Arlington Heights v. Metropolitan Hous. Dev. Corp 429 U.8. 252
(1977). Cf. Village of Belle Terre v. Boraas, 416 U.8. 1 (1974) (zoning ordinance upheld as
reasonable and not arbitrary). Warth v. Seldln, 422 U.8, 490 (1974); James v. Valtierra, 402
U.S. 137 (1971).
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shaping the case law, and such a political distinction is thus un-
duly simplistic. These phrases are therefore used here as a conve-
nient shorthand to refer to two different possible directions in the
future. “Right” refers to changes involving a shift of power to de-
velopers—a reversion towards the second period. “Left” refers to
changes involving attempts to balance the claims of the various
parties in interest-a continuation of the fourth period. Both
trends imply a continuation of judicial activism—but on behalf of
different parties.

If the “right backlash” predominates, the developers will be
able tc mount a successful legal counter-attack, thereby undoing
much of what has been rather widely regarded as the major gains
of recent times—just as the equivalent group has been able to do
in the 80’s in relation to national policy generally. The courts will
then again be concentrating on vindicating the property rights of
developers, thus cutting down on the property rights of neigh-
bors.1®* There are a number of obvious signs pointing in this direc-
tion. These include the following:

1. The current strong pressure to shift power and responsibil-
ity down to lower levels of government—where less is likely to
happen.

2. The possibility that damages may be available soon in a -
successful suit challenging the restrictive zoning of a particu-
lar tract—as suggested by Justice Brennan;'*® and further in
connection with the suits under section 1983 of the Civil
Rights Act,*® providing a damage remedy for violation of fed-
eral rights.

3. There has been some back-tracking at the legislative level
in certain areas. For example, some provisions looking toward
amortization of non-conforming uses have been repealed, as
in Vermont.** Others have backed away from effective
schemes for protecting agricultural land. Again, the California
court enforced strictly what seemed to be a clear legislative
policy limiting the right simply to cancel designations of
prime agricultural land, in situations where the beneficiaries

101. It is amusing to note that some new thought has found Euclid to be a controversial
decision. One awaits, with some trepidation, a spirited defense of Lochner.

102. See San Diego, 450 U.S. at 636-61. See also supra note 98.

103. 42 U.S.C. § 1983 {1976 & Supp. IV 1980). See also supra note 14.

104, 1979 Vt. Acts No. 174 (Adj. Sess. 1979). Section 18 repealed the authorization for
terminating non-conforming uses in Vermont. (However, section 19 of the same law made
this inapplicable to those mon-conforming uses which were required on April 1, 1880 to
cease.) Cf. N.H. Rev. Stat. Ann. § 236.77 (1982).
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of tax concessions given to preserve such use decide that they
would prefer to develop.'®® The legislature amended the law,
in part under-cutting this policy (and the decision).!?®

4. The prospect of anti-trust suits, to make it difficult to limit
the amount of commercial development.

5. The recent Supreme Court decision opening up at least
some constitutional rights for the billboard industry, with re-
spect to the “‘non-commercial” billboards. This is a very diffi-
cult decision to understand, and also a difficult distinction to
interpret and apply.

6. More generally, an increasing tolerance of government by
deal—that is, contract zoning in all its various forms.

If on the other hand a liberal “front-lash” (as defined above) re-
vives and carries on, what we will see is essentially a continuation
of the fourth period, with a sericus attempt to balance the claims
of the parties of interest. In this instance the following would be
among the major themes:

1. First and above all, tax reform, to remove from the land
uge system the strong pressure to make decisions based upon
ratables.

2. Continuing extension of land use control at the state and
regional levels.

3. Continuation of the trend toward requiring a real planning
background for land use controls. A major issue here involves
to what extent the content of the plan really indicates serious
forethought, and here a prime question is whether there is
advance designation of land use, at least as the normal
procedure.

4. Sericus consideration of the potential conflict between the
anti-exclusionary movement and the environmental move-
ment. It appears likely that the conflict is more apparent than
real, and in fact is largely rhetorical in nature. The realistic
prospects for low- and moderate-income housing are not
likely to involve really large amounts of land. In most areas
there is plenty of land which is dry, flat and zoned for resi-
dence; there is no need for such housing to go into environ-
mentally suspect areas.!'®”

105. Sierra Club v. City of Hayward, 28 Cal. 3d 840, 623 P24 180, 171 Cal. Rptr. 619
(1981). .

106. CarL. Gov'r Cong § 51282 (West 1982).

107, If there is to be any effective re-casting of land use controls, liberals will have to
direct their attention to a few basic principles underlying such a system—principles not
much emphasized to date. These are:

1. The primacy of the local tax system.
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5. A deeper understanding of the actual operation of the land
use control system—or rather of the three systems, discussed
on pages 212 to 214 above, in the realistic context of modern
development practice. This will have to be based inter alia on
extensive field studies. What few such studies we have suggest
that reality tends to be very different from rhetoric, judicial
-and otherwise, '

It is then appropriate to close by quoting an injunction from
the start of my teaching materials on land use case law—“Read,
mark, and inwardly digest—but don’t believe a word of it.””'%®

2. When strong economic pressures are generated, the system must harness

them in such a way as to support and strengthen its provisions, not to under-

mine them.

3. The area covered by such controls should be large enough to include a
reasonable cross-section of the population—so that political pressures will

not be wholly parochial.

108. 1 N. WiLiams, AMERICAN LAND PLanmiRG Law: Cases anp MaTerians (1978)
{mtroduction).






