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If there is any single feature of law as an intellectual study
that sets it apart from other subjects, it is the sheer variety of the-
oretical analyses that have been brought to bear upon it. From eco-
nomics,' to history,2 to political theory,' and even to abstract
logic, 4 law stands apart from other disciplines as a most sought af-
ter subject for theoretical scrutiny. Far from engaging in any dis-
course across these topical boundaries, legal theoreticians have,
with few exceptions,5 managed to maintain recognizable theoretical

camps and have engaged in little sympathetic analysis of one an-
other's work.

Thomas Morawetz' The Philosophy of Law: An Introduction,"
is decidedly in the mainstream of contemporary "analytical '7 phi-
losophy of law. Despite this limited orientation, his introduction to
the subject is an urbane and carefully written contribution to the
continuing debate over the nature of law and judicial decision-
making: it is a book that can be read with interest by specialist and
student alike.

Each of the four chapters of the book is given to an analysis of
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topics that have occupied philosophers of law for the better part of
this century. In his first and most interesting chapter, "Philosophy
and the Concept of Law," Morawetz begins by asking: "What is
the philosophy of law?" His answer is a traditional one:8

A philosopher of the kind I have in mind seeks presupposi-
tions. The characteristic philosophical insight is that an insti-
tution (like law or science) has presuppositions that go un-
questioned by practitioners and are implicit in their activity.
Philosophers elicit and examine these presuppositions.'

The remainder of the first chapter is a summary and analysis of

the major theories of modern analytical jurisprudents. These in-
clude John Austin, Hans Kelsen, H.L.A. Hart, and Ronald
Dworkin.

In discussing the work of leading theorists, Morawetz explains

the way each uncovers the presuppositions of legal institutions,
and he embellishes his exposition with some of the flavor of each
theorist's attempt to criticize and improve upon another's work.
For example, when the nineteenth century legal theorist John Aus-
tin compared the law's sovereign power to the commands of a gun-
man,10 H.L.A. Hart, the leading English proponent of positivism,

argued that the analysis was flawed because, among other things, it
failed to explain the continuity of law from one sovereign to the

next.1

Contemporary social science theorist Hans Kelsen12 shares
Austin's "command theory" but avoids the sovereignty problem
with a more sophisticated analysis of the source of law. Kelsen
supplements the Austinian analysis by arguing that the source of
law lies not simply with a sovereign, but in a basic norm, or
Grundnorm, "that defines the legitimate or authorized source of
laws."1 Since the Grundnorm applies to both a particular sover-
eign as well as to all other persons, it legitimizes the exercise of
power. By postulating that all legal systems have such a basic

8. The analysis of philosophical presuppositions goes as far back as the debate between
Socrates and Thrasymachus over the nature of justice. See 1 PLATO, REPUBLIC 338c-354b

(Princeton ed. 1971).

9. MORAWETZ, supra note 6, at 6.
10. See J. AUSTIN, THE PROVINCE OF JURISPRUDENCE DETERMINED (London ed. 1954).

11. See H. HART, THE CONCEPT OF LAW 49-76 (1961).
12. See H. KLSEN, THE PURE THEORY OF LAW (1967); H. KELSEN, GENERAL THEORY OF

LAW AND STATE (1945).

13. MoRAwETz, supra note 6, at 21.
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norm, Kelsen maintains both the "command theory" of law and
resolves the dilemma of sovereign continuity."'

Hart maintains the idea of the Grundnorm but goes beyond
Kelsen by adding what he refers to as a "Rule of Recognition" to
two types of legal rules-primary and secondary.' 5 Primary rules
"tell ordinary citizens to do or refrain from doing particular
things,"' 6 whereas secondary rules "provide that human beings
may by doing or saying certain things introduce new rules of the
primary type, extinguish or modify old ones, or in various ways
determine their incidence or control their operations."'' In this
construct, the Rule of Recognition functions as a "special second-
ary rule" that enables one "to tell what the valid primary rules of a
legal system are.""

It is to Hart's analysis of the application of primary rules by
judges in the resolution of difficult legal questions that Ronald
Dworkin,' 9 the most persistent modern critic of positivism, objects.
Hart contends that while there are many legal issues that can eas-
ily be disposed of by the application of a relevant legal rule, there
are instances (penumbral cases) where "[t]he language of legisla-
tion and of constitutions is intentionally general, if not vague."20 In
these situations, judges are left with wide discretion, for they
"have by definition exhausted the guidance that laws can give
them. They may turn to other resources, and we may admire and
criticize them for how they use those resources, but those resources
are not law."'"

Dworkin is opposed to the judicial utilization of extra-legal
sources and argues that in "hard cases" judges should not be left
with "unfettered discretion" but are obliged to turn to principles.
He defines a principle as "a standard that is to be observed, not
because it will advance or secure an economic, political, or social
situation deemed desirable, but because it is a requirement of jus-

14. Id. at 23.
15. See HART, supra note 11, at 77-96.

16. MoAWETz, supra note 6, at 19.
17. For instance, rules about conducting courts and forming legislatures would be sec-

ondary rules. HART, supra note 11, at 79 (quoted in MoRAws'rz, supra note 6, at 19).
18. MoRAwETz, supra note 6, at 19.
19. Dworkin's essays in legal philosophy are collected in R. DWORKIN, TAKING RIGHTS

SERIOUSLY (1977).
20. MORAWETZ, supra note 6, at 31-32.
21. Id. at 32.
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tice or fairness or some other dimension of morality."2 Principles

act as a moral restraint on unbridled judicial discretion. Thus, it is

the obligation of a judge, when faced with a hard case, to "identify

certain moral commitments that are pervasive in our legal system

and that are expressed in terms of inherent inalienable rights; the

principles implemented in proper decisions set forth these

rights." 3

In Chapter Two, entitled "Judicial Decisions," Morawetz con-

tinues to contrast the views of Hart and Dworkin on the founda-

tional elements of legal systems and widens the scope of his discus-
sion to include two additional theories of judicial decision-making

- legal realism and utilitarianism. The discussion of utilitarianism

is of particular interest as Morawetz attempts to defend it against

the criticisms of Dworkin and John Rawls2 by elaborating and re-
fining the theory as it was originally developed by Jeremy Ben-

tham2 5 and John Stuart Mill.26 Morawetz defends utilitarianism

principally against the criticism that it fails to give due attention

to the moral importance of liberty. He does so by contending that

critics have misunderstood the role of liberty in the utilitarian
analysis of benefit. Far from disregarding liberty as an "active ben-

efit," "[i]t is entirely compatible with utilitarian theory that the
moral decision-maker have a deep-seated commitment to 'active

benefits' and regard the recognition and fostering of the conditions

of liberty as an extraordinarily important, and ordinarily super-
vening, way of conveying benefits."2 The criticism that utilitarian-

ism undervalues liberty because it fails to guarantee it as a super-
vening consideration is therefore misplaced, for "[riecognition of

the importance of liberty will be part of [any] adequate analysis of

benefit.""8

In his third chapter, "Morality and Legislation," Morawetz

22. DWORKIN, supra note 19, at 117.
23. MoRAwETz, supra note 6, at 43. Morawetz describes Dworkin's theory as "natural-

ist," principally because Dworkin commits himself to the view that principles, which are not
denominated part of "positive" law (i.e., not primary or secondary rules nor part of a rule of
recognition), can still be said to be law. For a similar interpretation, see Richards, Taking

TAKING RIGHTS SERIOUSLY Seriously: Reflections on Dworkin and the American Revival of
Natural Law, 52 N.Y.U. L. Rzv. 1265 (1977).

24. See J. RAWLS, A THEORY OF JUSTICE (1971).
25. See J. BENTHAM, PINCWLES OF MORALS AND LEGISLATION (Oxford ed. 1948).
26. See J. MILL, UTILITARIANISM (15th ed. 1907).
27. MoAwTrz, supra note 6, at 103.
28. Id.
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looks at the relationship between law and morality, focusing upon

Lord Patrick Devlin's objections to the "Wolfenden Report""9 of

1957. Devlin's principal challenge to the report is aimed at the pre-

mise, first espoused by Mill, that law should forbid only those acts

that infringe upon interests embodied in rights. To do more is an

unjustified intrusion upon liberty. Against this principle, Devlin

argues that although acts such as homosexuality do not infringe

upon the rights of other citizens, they are so intertwined in the

fabric of social life that they must come under the purview of the

law. For this reason, Devlin rejects as false any distinction between

public morality and private conduct. Further, he concludes that

because private conduct has a social impact, its so-called "privacy"

does not prevent it from being potentially harmful to society.

Morawetz answers the objection of some critics that Devlin is

unclear in the formulation of his theory of harm. Specifically, it

has been asserted that Devlin can be read to say that mere "public

sentiment" on questions of private morality justifies the imposition

of legal sanctions for conduct traditionally regarded as private. 0

Morawetz acknowledges such criticism by pointing out that
"strong feelings and fears (indignation, intolerance and disgust)

rather than opinions and reasons, are what count in public senti-

ment."" To bolster Devlin's theory, Morawetz, following Dworkin,

proposes that when promulgating laws in the area of private moral-

ity, legislators should "distinguish between 'mere preferences' and

reasoned opinions held on the basis of justifiable grounds," S for

only the latter can be incorporated into a defense of public policy.

With this substantive emendation, Devlin's theory of harm

emerges not as a mere description of majority rule, but as a cogent

analysis of the place of reason in legislative action.

The final chapter, "Responsibility and Punishment," is an ex-

amination of several time-honored issues in the criminal law. Here

Morawetz gives even-handed treatment to key problems in the

area, including voluntariness and choice, responsibility, the justifi-

cation of punishment, and insanity. Once again, Morawetz tinkers

29. REPORT OF THE COMMrrTEE ON HOMOSEXUAL OFFENSES AND PROSTITUTION (1957).

Lord Devlin disputed, among other things, the committee's recommendation that criminal

penalties for homosexual acts between consenting adults be abolished. His arguments were

first presented in the Maccabean Lecture in Jurisprudence read at the British Academy on

March 18, 1959 and later published as P. DEVLIN, THE ENFORCEMENT OF MORALS (1965).
30. See, e.g., DWORKIN, supra note 19, at 240-58.

31. MoRAwE rz, supra note 6, at 147.

32. Id.
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with utilitarianism to answer a common complaint. Utilitarians ar-
gue that deterrence of crime is better achieved through punish-
ment than rehabilitation. Critics contend that the same purpose,
deterrence, can be met through the morally offensive use of scape-
goats. Morawetz explains:

Suppose we found we could deter murder and rape by pun-
ishing all persons suspected of these crimes without a judicial
determination of guilt. Would this practice also be justified
by utilitarian argument? The suggestion is that utilitarianism
justifies too much; the same purposes would be achieved by
unacceptable practices.

38

To answer this objection, Morawetz seeks an accommodation
between utilitarians and retributivists. He amends the utilitarian
position to embrace a retributivist premise: blameworthiness as a
threshold for punishment. Only those who are first blameworthy,
that is, convicted of a criminal offense by an impartial jury, should
be candidates for punishment. Morawetz thinks that this reformu-
lation of utilitarianism "can incorporate the remarks of the re-
tributivist and meet his criticism. 3 4 On the surface, Morawetz
seems to concede the retributivist basis for punishment. To this
criticism, he offers the following defense, which incorporates the
retributivist position into a utilitarian theory of punishment:3 5

In law there is need for visible prohibitions that are uniformly
applied. Thus, it is both undesirable and impracticable to cre-
ate a system of enforcement that is sensitive to the limitless
personal factors that affect a moral determination of blame-
worthiness. Rules would be dissolved into a welter of excep-
tions. A sense of blameworthiness does, however, have two
roles to play. It supplies intuitions about what general catego-
ries of crimes are to be punished more severely than others
because they involve greater harm or greater malice. 6

This reconciliation of utilitarianism and retributivism not only
preserves the essential character of each approach, but has the ad-
ditional virtue of doing so at no cost to the delicate balance that
exists between the need for positive legal prohibitions (rules) and

33. Id. at 217.
34. Id. at 220.
35. Conspicuously absent from Morawetz' attempt to blunt the force of the retributivist

argument is any mention of the important criticisms of such an attempt by Alan H.
Goldman. See Goldman, The Paradox of Punishment, 9 PHIL. & PUB. AFF. 42 (1979).

36. MORAWETZ, supra note 6, at 220-21.
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judicial discretion in sentencing.

CONCLUSION

The Philosophy of Law lives up to its author's introductory
promises. In polished prose, it summarizes important themes in
contemporary analytical legal philosophy-often with novel in-
sight. Potential readers, however, should not be misled by the title:
The Philosophy of Law is a narrowly focused book. There is no
mention of much of the interesting work now regularly taught in
law schools as "jurisprudence." Topics such as the presuppositions
of common law judges, 7 Marxist perspectives on the philosophy of
law,38 critiques of modern legalism,3 9 or discussions of contempo-
rary theories of judicial review"° are not considered. As an intro-
duction to the analytical philosophy of law, the book has much to
recommend it; for a look at what is occupying the minds of many
legal theoreticians today, it offers an elucidating glimpse of a small
but important portion of the landscape.

37. See HORwrrz, supra note 2, at 1-4.
38. See B. EDELMAN, OWNERSHIP OF THE IMAGE, ELEMENTS FOR A MARXIST THEORY OF

LAW (1979).
39. See Kennedy, Form and Substance in Private Law Adjudication, 89 HARv. L. REV.

1685 (1976); Kennedy, Legal Formality, 2 J. LEGAL STUD. 351 (1973).

40. One important exception to this category is a long footnote discussing Wechsler,

Toward Neutral Principles of Constitutional Law, 73 HARv. L. REV. 1 (1959). MORAWETZ,
supra note 6, at 77 n.28.
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