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ABORTION CHOICE AND THE LAW IN
VERMONT: A RECENT STUDY

INTRODUCTION

In spite of persistent legislative attempts over the past thir-
teen years, Vermont's criminal abortion statute has escaped revi-
sion. Nevertheless, the legal status and practice of abortion in

Vermont have changed significantly following both a decision of
the Vermont Supreme Court, Beecham v. Leahy,1 and a line of
cases decided by the United States Supreme Court starting with
Roe v. Wade2 in 1973. Part I of this note will review and summa-

rize the United States Supreme Court's cases concerning abortion
from 1973 to the present; this will provide a background for all

subsequent analysis. Part II will briefly explore the legal status of

abortion in Vermont during the four to five years immediately pre-
ceding the Supreme Court's landmark decision, Roe v. Wade.'
During this period, in 1972, the Vermont Supreme Court decided

Beecham v. Leahy," which essentially nullified Vermont's criminal

abortion statute.5 Part III will explore abortion law in Vermont
from the time that Roe v. Wade was decided through the Vermont

General Assembly's 1982 adjourned session. Attention will be de-
voted to the legislation considered by the General Assembly and

its constitutional implications. Part IV will briefly examine the
current status of abortion practice in Vermont in an attempt to
discover what legal issues are of current significance. Finally, this
note will conclude with evaluations of the current validity of Ver-

mont's abortion law, of the Legislature's role in regulating abor-
tion, and of the role played by Vermont's medical community. This
note will not explore the history of abortion law prior to 1968,6

concentrating instead on the present and recent past.

1. 130 Vt. 164, 287 A.2d 836 (1972). See infra text acompanying notes 114-121.

2. 410 U.S. 113 (1973).

3. Id.

4. 130 Vt. 164, 287 A.2d 836 (1972).

5. VT. STAT. ANN. tit. 13, § 101 (1974).

6. An informative account of the history of abortion appears in Special Project, Survey

of Abortion Law, 1980 ARIZ. ST. L.J. 67, 73-127. See also Roe v. Wade, 410 U.S. 113, 129-47,

for a brief history of abortion and the law.
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I. CONSTITUTIONAL BACKGROUND

In January of 1973, the United States Supreme Court decided
Roe v. Wade' and Doe v. Bolton8 and, for the first time, extended
constitutional protection to a woman's choice of whether or not to
carry a fetus to term. In Roe, an unmarried pregnant woman resid-
ing in Texas wanted a physician to terminate her pregnancy under
safe conditions. She alleged first that she was unable to obtain
such an abortion because her life was not endangered by the preg-
nancy, and second that she could not afford to travel outside of
Texas where an abortion might be obtained legally. Claiming that
the Texas statute9 was unconstitutionally vague and violated her
right of personal privacy, Roe brought a class action suit against
the Dallas County District Attorney for declaratory and injunctive
relief.10

Although he failed to locate express support anywhere in the
Constitution," Justice Blackmun, writing for the majority in Roe,
found the fourteenth amendment's "concept of personal liberty
and restrictions upon state action . . . broad enough to encompass
a woman's decision whether or not to terminate her pregnancy."2

7. 410 U.S. 113.

8. 410 U.S. 179 (1973).

9. Tax. PENAL CODE ANN. §§ 1191-1194, 1196 (Vernon 1961).

10. 410 U.S. at 120.

11. See Ely, The Wages of Crying Wolf: A Comment on Roe v. Wade, 82 YALE L.J. 920
(1973). Professor Ely observed that the Court had simply resorted to Lochner-type substan-
tive due process. Id. at 937-43. At one point, he referred to Roe and Lochner as "twins." Id.

at 940. See also The Supreme Court, 1972 Term, 87 HARv. L. REv. 75, 81-83 (1973) for a
concise and to the point criticism of Roe's extension of the privacy right and of the Court's

failure to link that right to any specific constitutional provision.
But see Heyman & Barzelay, The Forest and the Trees: Roe v. Wade and Its Critics,

53 B.U. L. REV. 765, 766 (1973). The authors found Roe "amply justified both by precedent
and by those principles. . . [which give the Court the power to review the constitutionality
of state statutes impinging] on those rights of individuals that the Constitution explicitly or
implicitly protects." Id. More particularly, the authors found support for Roe in the Court's

cases dealing with marriage, procreation, and child-rearing, id. at 769-75, and in the Court's
recognition of personal privacy rights. Id. at 775-77.

12. Roe v. Wade, 410 U.S. at 153. See Epstein, Substantive Due Process By Any Other

Name: The Abortion Cases, 1973 Sup. CT. REV. 159. Professor Epstein would have applied
far stricter notions of standing, id. at 160-61, and mootness, id. at 162, than did Justice

Blackmun.

It is difficult to imagine how a pregnant woman faced with a restrictive abortion statute
could ever pursue legal remedies under a rigid application of the mootness and standing
doctrines, since such litigation would be a virtually impossible nine month race to the Su-
preme Court. Justice Blackmun demonstrated practical insight into this problem observing

that if a woman must actually be pregnant during the appellate process, "pregnancy litiga-
tion seldom will survive much beyond the trial stage, and appellate review will be effectively
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After a careful attempt to balance the competing interests of the

woman's personal right to privacy against the state's interest in the

potential life of the fetus, Justice Blackmun announced the Court's

decision in terms of a trimester scheme.' During the first trimester

of pregnancy, the woman and her physician may decide, free from

state interference, whether to terminate the pregnancy.'" During

the second trimester, the state may regulate the abortion proce-

dure, but only to the extent that it reasonably relates to protecting

maternal health. 5 During the third trimester, the state has a com-

pelling interest in fetal life and therefore may prohibit abortion,

except when necessary to preserve the mother's life or health.',

There were several important points in Roe which were funda-

mental to this trimester scheme and which remain highly signifi-

cant: (1) The woman's right to choose abortion is not absolute. 7

(2) The permissible point for state protection of fetal life is at "vi-

ability," which is usually about the beginning of the third trimes-

ter. 8 Viability is the point at which the fetus is capable of "mean-

ingful life" outside of the womb, "albeit with artificial aid."' 9 (3)

The Court explicitly declined to define when life begins.20 (4) A
"person" under the fourteenth amendment does not include the

unborn.2 ' (5) The right to choose whether or not to terminate a

pregnancy is part of a woman's fundamental right to privacy, and

any state interference with this right will be analyzed under the

denied." 410 U.S. at 125.

13. Note that ascertaining the exact date of conception is nearly impossible, thus all

determinations of gestational age by physicians are estimates.

14. 410 U.S. at 163.

15. Id.

16. Id. at 163-64. Generally, the first round of legal criticism of Roe did not address the

monumentally difficult task of balancing the strong competing interests which confronted

the Court. See supra note 11.

See Ely, supra note 11, at 935-36, where the author made an observation which may

have betrayed his personal reaction to Roe in the guise of constitutional analysis. Professor

Ely referred to the "liberty" in Roe as a "super-protected right" accorded more stringent

protection than the Court gives freedom of the press, which is specifically guaranteed under

the first amendment. Id. No authority or analysis accompanied this seemingly extreme

statement.

17. 410 U.S. at 154.

18. Id. at 164-65.

19. Id. at 163. The Court noted that physicians consider viability to be the point at

which a fetus is "potentially able to live outside the mother's womb, albeit with artificial

aid." Id. at 160.

20. Id. at 159.

21. Id. at 158.
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strict scrutiny test.2 2

Thus, both the conceptual framework of a woman's constitu-

tionally protected right to choose abortion and the more practical

language establishing its parameters came forth in Roe, which

struck down Texas' restrictive statute. 3 As the Court observed, the

Texas statute was similar to those in effect in a majority of the

states at the time;2 4 the implication was that those statutes, in

whole or in part, were probably unconstitutional as well.

Doe v. Bolton25 involved a Georgia statute which was generally

more liberal than the Texas law.26 It was based on the American

Law Institute's Model Penal Code,2 7 and at the time similar stat-

utes were in force in about one-third of the states .2  The main

plaintiff in Doe was a married pregnant woman who desired a ther-

apeutic abortion, but her application was denied by a hospital.29

She brought a class action seeking to have the Georgia statute de-

clared unconstitutional and its enforcement enjoined. Unsatisfied
with only partial declaratory relief and with the lower court's fail-

ure to issue an injunction,3 0 Doe appealed to the Supreme Court.

Since the Georgia law restricted a woman's choice of abortion be-

22. Id. at 155-56. In this context, strict scrutiny is a test which requires that any state

infringement on a woman's right to choose abortion must be compelling and must be nar-

rowly tailored to restrict that choice as little as possible.

23. TEx. PENAL CODE ANN. §§ 1191-1194, 1196 (Vernon 1961). The operative part, sec-

tion 1191, provided:

If any person shall designedly administer to a pregnant woman or knowingly

procure to be administered with her consent any drug or medicine, or shall

use towards her any violence or means whatever externally or internally ap-

plied, and thereby procure an abortion, he shall be confined in the peniten-

tiary not less than two nor more than five years; if it be done without her

consent, the punishment shall be doubled. By "abortion" is meant that the

life of the fetus or embryo shall be destroyed in the woman's womb or that a

premature birth thereof be caused.

(quoted in Roe, 410 U.S. at 117 n.1). Justice Blackmun noted that the statute must fall "as a

unit." 410 U.S. at 166.

24. 410 U.S. at 117-18 (citing, among others, VT. STAT. ANN. tit. 13, § 101 (1958). 410

U.S. at 119 n.2).

25. 410 U.S. 179 (1973).

26. See id. at 116, 139. The relevant Georgia statute is reproduced in Doe v. Bolton, 410

U.S. at 202-05 (appendix A). The major "liberalizing" aspects of the statute allowed abor-

tions when "[t]he fetus would very likely be born with a grave, permanent, and irremediable

medical or physical defect;" GA. CODE § 26-1202(a)(2) (1969), or when "[tihe pregnancy re-

sulted from forcible or statutory rape." Id. § 26-1202(a)(3).

27. MODEL PENAL CODE § 230.3 (Proposed Official Draft 1962).

28. Roe, 410 U.S. at 139-40.

29. Doe, 410 U.S. at 185.

30.* Doe v. Bolton, 319 F. Supp. 1048, 1057 (N.D. Ga. 1970).
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yond the newly-established limits of Roe, several sections of the
statute were held invalid."1 Thus, by its decision in Roe and Doe,
the Supreme Court in 1973 left the abortion statutes of most states
on constitutionally infirm ground.2

In its major decisions since Roe," the Court has assumed dif-
ferent, and sometimes inconsistent, postures when protecting a wo-
man's right to choose. Some cases dealt with blatant attempts by
state legislatures to restrict a woman's choice, and the Court re-
sponded by invalidating those statutes, taking a protective posture
akin to that taken when guarding other fundamental rights." In
the more recent cases, however, states have been successful in cir-
cumventing Roe, and a number of statutes which impact upon a
woman's abortion decision have been upheld. 5 Some states, like
Vermont, have not yet revised their laws in response to Roe, rais-
ing questions as to the validity of their old statutes. 6 Conse-
quently, these statutes may be open to constitutional attack.

In the 1976 decision, Planned Parenthood of Central Missouri
v. Danforth,7 the Court considered a comprehensive Missouri act
which, by various provisions, limited access to abortions. Two
physicians and Planned Parenthood of Central Missouri brought a
class action to have the act declared unconstitutional and its en-
forcement enjoined.38 A three-judge district court upheld most of
the act's provisions," and the plaintiffs appealed to the Supreme

31. 410 U.S. at 201.

32. See Susman, Roe v. Wade and Doe v. Bolton Revisited in 1976 and 1977-Re-

viewed?; Revived?; Revisited?; Reversed? or Revoked?, 22 ST. Louis L.J. 581, 581-82 (1978)

(arguing that the Roe and Doe decisions effectively struck all state abortion statutes in

1973). Accord Tribe, The Supreme Court, 1972 Term - Foreword: Toward a Model of

Roles in the Due Process of Life and Law, 87 HA~v. L. REV. 1, 2 (1973).

See Epstein, supra note 12, at 185, where Professor Epstein described the abortion

statutes challenged in Roe and Doe as "uneasy but reasonable responses to most trouble-

some questions." Many of those statutes were written in the nineteenth century; to con-

clude that such statutes were still reasonable in the 1970's requires a substantial leap of

faith.

33. H. L. v. Matheson, 450 US. 398 (1981); Harris v. McRae, 448 U.S. 297 (1980); Bel-

lotti v. Baird, 443 U.S. 622 (1977) [hereinafter cited as Bellotti III; Colautti v. Franklin, 439

U.S. 379 (1979); Maher v. Roe, 432 U.S. 464 (1977); Planned Parenthood of Cent. Mo. v.

Danforth, 428 U.S. 52 (1976).

34. See Bellotti 11, 443 U.S. 622; Danforth, 428 U.S. 52.

35. See, e.g., Matheson, 450 U.S. 398; Harris, 448 U.S. 297; Maher, 432 U.S. 464.

36. See supra note 32 and accompanying text.

37. 428 U.S. 52 (1976).

38. 428 U.S. at 57.

39. Planned Parenthood of Cent. Mo. v. Danforth, 392 F. Supp. 1362, 1371 (E.D. Mo.

1975). The act is reprinted in full after the Supreme Court's opinion. 428 U.S. at 84-89.
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Court.

Sections requiring spousal and parental consent, 0 as well as

sections specifying a physician's duty to attempt to save a fetus,"'

were held unconstitutional. Also invalidated was a provision which

would have banned the use of saline amniocentesis, then the pre-

vailing method of performing abortions in Missouri. 42 After Dan-

forth, it appeared that the Court was intent on keeping a woman's

fundamental right to choose abortion unburdened. 3

Belotti v. Baird44 (Bellotti I) was decided on the same day as

Danforth. The Court reviewed a Massachusetts statute requiring

parental consent for a minor woman seeking an abortion." The
plaintiffs were a Massachusetts abortion clinic, its president, Wil-

liam Baird, four minors who were pregnant when the suit was

brought, and two physicians.4' The plaintiffs claimed that the

Massachusetts law violated both the due process and equal protec-

tion clauses of the fourteenth amendment, and they sought declar-

atory and injunctive relief before a three judge district court.7

Although the provision requiring parental consent seemed a

flagrant violation of Roe, the Court abstained" from deciding the

40. 428 U.S. at 74. The Court held that Missouri may not "impose a blanket provision

requiring the consent of a parent ... as a condition for abortion of an unmarried minor

during the first 12 weeks of her pregnancy." Id. The Court also noted that "we cannot hold

that the State has the constitutional authority to give the spouse unilaterally the ability to

prohibit the wife from terminating her pregnancy, when the State itself lacks that right." Id.

at 70.

41. Id. at 83.

42. Id. at 79. The Court observed that saline amniocentesis "is the one [method of

abortion] most commonly used nationally by physicians after the first trimester and which

is safer, than even continuation of the pregnancy until normal childbirth." Id. at 78. This

section of the statute was struck down since, as a second trimester regulation, it failed to

relate to maternal health. See supra text accompanying note 15.

43. But see Susman, supra note 32, at 583. Susman reasoned that Danforth was a "step

back" from Roe and Doe in that it allowed the state greater regulatory latitude over the

abortion procedure than Roe and Doe seemed to have contemplated.

44. 428 U.S. 132 (1976) [hereinafter cited as Bellotti I].

45. Id. at 134-45.

46. Id. at 136-38.

47. Id. at 136.

48. The particular abstention employed in Bellotti I is traceable to Railroad Comm'n v.

Pullman Co., 312 U.S. 496, 501-502 (1941). The Pullman abstention doctrine is employed

when there is an unclear issue of state law before a federal court. The abstention doctrine's

contemporary antecedents are developed in Younger v. Harris, 401 U.S. 37, 43-49 (1971).

The doctrine has been the subject of an outpouring of legal literature. See, e.g., Redish, The

Doctrine of Younger v. Harris: Deference in Search of a Rationale, 63 CORNELL L. REv. 463

(1978). For a concise overview of the doctrine, see Shreve, Book Review, 80 MICH. L. REV.
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question, pending judicial determination of the statute's applica-

tion as interpreted by the Supreme Judicial Court of Massachu-

setts.49 Later in Betlotti v. Baird (Bellotti 11)50 after the Massachu-

setts court had upheld the parental consent provision, the United

States Supreme Court invalidated that part of the statute as an

undue burden on a minor woman's right to choose abortion.5 1 In

Bellotti H, as in Danforth, the Court took an expansive view when

protecting a woman's right to choose abortion.

Whereas the Court seemed resolute in protecting a woman's

abortion choice from clearly burdensome legislation, in the interim

between Bellotti I and BeUotti H, opponents of abortion choice

successfully challenged the use of public funds for abortions. In

1977 a trilogy of cases dealt a serious setback to an unburdened

abortion choice for poor women.52  Beal v. Doe5 3 and Maher v.

Roe 54 considered the use of social security funds under the medi-

caid program for nontherapeutic abortions,55 and Poelker v. Doe56

concerned Saint Louis' refusal to allow such abortions in city-

owned hospitals. In all three cases, the challenged restrictions were

upheld; the controlling rationale in these decisions was best ex-

pressed in Maher.

In Maher, the issue revolved around the fact that Connecticut

continued to provide medical funds for pregnancy and childbirth

expenses, while denying them for non-life-threatening abortions.

Two indigent women who were unable to obtain a certificate of

688, 690-93 (1982).

49. 428 U.S. at 146-47, 152.

50. 443 U.S. 622 (1979) (plurality opinion).

51. Id. at 647-48. In 1980, the Massachusetts Legislature rewrote this provision in its

current form, which allows for a judicial determination of maturity prior to or in lieu of

parental consent. MAss. GEN. LAws ANN. ch. 112, § 12S (West Supp. 1982). Section 12S

incorporates the Bellotti II decision on this point almost verbatim. Compare id. with 443

U.S. at 647-48. Massachusetts is remarkable in its dogged efforts to write its abortion laws

as restrictively as possible. Even though seemingly in line with Bellotti II, it is by no means

clear that section 12S is currently constitutional. The Court still has not squarely addressed

the question of just how fully constitutional protections extend to minors. See infra note

98.

52. See Susman, supra note 32, at 584. Susman called these cases a "full scale retreat

from the case law spawned by Roe and Doe."

53. 432 U.S. 438 (1977).

54. 432 U.S. 464 (1977).

55. Beal, 432 U.S. at 445; Maher, 432 U.S. at 465-67. Loosely, "nontherapeutic" abor-

tions are those which are not medically indicated. Sometimes the term is synonymous with
"elective" abortions.

56. 432 U.S. 519 (1977).

57. Maher, 432 U.S. at 474.

1982]
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medical necessity as required by a Connecticut welfare regulation58

sued the Commissioner of Social Welfare. The plaintiffs claimed

that the regulation was inconsistent with title XIX of the Social

Security Act 59 and that it violated the fourteenth amendment's
due process and equal protection clauses.60 The district court held

for the plaintiffs and invalidated the Connecticut regulation." The

Supreme Court, however, upheld the regulation by recognizing a

distinction "between direct state interference with a protected ac-

tivity and state encouragement of an alternative activity consonate
with legislative policy."6 2 The Court reasoned that when a state

provided funds for pregnancy and childbirth, but not for abortions,

it created no burden which did not already exist but simply en-

couraged the legitimate alternative of carrying and bearing the

child. 3 While there is merit to this distinction, it is important to

note that an indigent woman facing the reality of pregnancy must

make some decision. When the state will completely fund one al-

ternative, but not the other, it may be a matter of semantics

whether or not this constitutes a "burden" or a "choice." In any

event, such financial alternatives are likely to impact on the deci-

sions of a significant number of pregnant women.

Another issue raised in Maher demonstrated the Court's un-
willingness to afford wider protection to a woman's abortion deci-

sion. The plaintiffs had argued that, under the equal protection

clause of the fourteenth amendment, state denial of medicaid

funds would impose a relatively greater burden on a discrete mi-

nority-pregnant, indigent women desiring abortions.6 4 This argu-

58. Id. at 466 n.2 (quoting, in relevant part, 3 CONN. WELFARE DEP'T, PUB. ASSISTANCE

PROGRAM MANUAL, ch. III § 275 (1974)); Roe v. Norton, 522 F.2d 928, 930 n.1 (2d Cir. 1975).

59. 42 U.S.C. § 1396 (1970 & Supp. V 1975).

60. Maher, 432 U.S. at 467.

61. Roe v. Norton, 408 F. Supp. 660, 664-65 (D. Conn. 1975).

62. 432 U.S. at 475.

63. Id. at 474. This argument was carried forth three years later in Harris v. McRae,

448 U.S. 297 (1980). See infra text accompanying notes 85-90.

64. 432 U.S. at 470-71. The Court declined to recognize poor pregnant women as a "sus-

pect class" and refused to characterize access to abortions as a "fundamental right." Id. at

470-71, 474. Either characterization would have triggered the Court's strict scrutiny of the

Connecticut regulation under the two-tiered analysis of the equal protection clause of the

fourteenth amendment. The Court, however, proceeded to analyze the Connecticut regula-

tion "under the less demanding test of rationality," known as the "rational basis" test. Id. at

478.

The Court has developed a "middle tier" test under the equal protection clause pertain-

ing to the area of sex discrimination. See, e.g., Reed v. Reed, 404 U.S. 71, 76-77 (1971). In

Reed, the new test was not refined, but part of an Idaho statute which favored men over

women as administrators of estates was invalidated under an equal protection test some-

288 [Vol. 7:281
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ment offered an alternative to the due process analysis of Roe and

a way to avoid any stigma associated with substantive due pro-
cess.65 The equal protection argument was rejected, 6 however, and

medicaid-eligible women were left with funds available for child-

birth but not for most abortions.
6 7

In Colautti v. Franklin," the Court had an opportunity to re-

examine its definition of viability as expressed in Roe. A Pennsyl-

vania statute required that physicians performing abortions use

the same standard of care for fetuses which "may be viable" as for

fetuses "intended to be born and not aborted."' 9 The principal

where between rational basis and strict scrutiny. Id. In Craig v. Boren, the test was clearly

articulated: "[C]lassifications by gender must serve important governmental objectives and

must be substantially related to achievement of those objectives." 429 U.S. 190, 197 (1976)

(emphasis added). See Orr v. Orr, 440 U.S. 268, 279 (1979).

See also Comment, Harris v. McRae: Whatever Happened to the Roe v. Wade Abortion

Right?, 8 PEPPERDINE L. REv. 861, 884-92 (1981), for a good analysis of the equal protection

issue in Harris v. McRae.

The majority in Maher could have found that abortion regulations always discriminate

against women exclusively and at least applied a test more demanding than rational basis.

The Court, however, refused to employ any form of heightened scrutiny under the equal

protection clause. Cf. General Electric Co. v. Gilbert, 429 U.S. 125, 135-40 (1976), where

Justice Rehnquist stretched the bounds of logic to conclude that a disability plan, which

provided for all classes of medical treatment except pregnancy, did not discriminate against

women. See id. at 150-51 (Brennan, J., dissenting).

65. See supra note 11.

66. Maher, 432 U.S. at 470.

67. See Note, Indigent Women and Abortion: Limitation of the Right of Privacy in

Maher v. Roe, 13 TULSA L.J. 287 (1977). The author criticized Justice Powell's reasoning in

Maher, and concluded that Maher was inconsistent with Roe. Id. at 299-303.

68. 439 U.S. 379 (1979).

69. The relevant part of the statute provided that:

(a) Every person who performs or induces an abortion shall prior thereto

have made a determination . . . that the fetus is not viable, or if there is

sufficient reason to believe that the fetus may be viable, shall exercise that

degree of professional skill, care and diligence to preserve the life and health

of the fetus which such person would be required to exercise in order to pre-

serve the life and health of any fetus intended to be born and not aborted

and the abortion technique employed shall be that which would provide the

best opportunity for the fetus to be aborted alive so long as a different tech-

nique would not be necessary in order to preserve the life or health of the

mother.

(d) Any person who fails to make the determination provided for in subsec-

tion (a) of this section, or who fails to exercise the degree of professional skill,

care and diligence or to provide the abortion technique provided for in sub-

section (a) of this section . . . shall be subject to such civil or criminal liabil-

ity as would pertain to him had the fetus been a child who was intended to

be born and not aborted.

PA. STAT. ANN. tit. 35, § 6605(a), (d) (Purdon 1977).
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plaintiffs were a physician who was the medical director of
Planned Parenthood of Southeastern Pennsylvania and the Ob-

stetrical Society of Philadelphia. They challenged the statute on
constitutional grounds, and a three judge district court upheld

some provisions and held others unconstitutional. 70 The district

court struck down both the definition of "viable" and the duty of

care provisions.
71

On appeal, the Supreme Court restated its prior definition of
viability 72 and reemphasized the importance of the attending phy-

sician's factual determination of viability.7" Justice Blackmun,
writing for the majority, noted that viability is a variable factual

concept:

[N]either the legislature nor the courts may proclaim one of
the elements entering into the ascertainment of viability-be
it weeks of gestation or fetal weight or any other single fac-
tor-as the determinant of when the State has a compelling
interest in the life or health of the fetus.7'

This statement is consistent with Roe and provided the states with

even more practical guidance. No further refinement of the viabil-
ity standard took place because the relevant parts of the statute

were invalidated on vagueness grounds." Ten years after Roe, no

clarification of the important but undefined terms "meaningful

life" or "artificial aid" has occurred. 6

Currently, the viability point is still at approximately the end
of the second trimester (24-28 weeks), thus assuring a woman's
right to choose abortion during the first two trimesters. The "albeit
with artificial aid" language in Roe," however, looms as a reminder

of the extrauterine medical technology which may some day im-

pact upon a woman's right to choose abortion. In light of Colautti,

70. Planned Parenthood Ass'n v. Fitzpatrick, 401 F. Supp. 554 (E.D. Pa. 1975).
71. Id. at 594.
72. 439 U.S. 379, 396-97.
73. Id.
74. Id. at 388-89.
75. Id. at 395-97.
76. An excellent analysis of the viability question was presented in Note, Fetal Viabil-

ity and Individual Autonomy, 27 U.C.L.A. L. REv. 1340 (1980). The author argued for a
revised definition of viability which would omit the "artificial aid" language and bolster the
paramount interest of the pregnant woman to choose abortion. Id. at 1361-62. See generally,
Levine, Viability and Death of the Human Fetus, 23 CLINICAL RESEARCH 210 (1975)(defines
and explains common terms dealing with fetal viability.).

77. 410 U.S. at 160.

[Vol. 7:281
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even a statutory incorporation of the 24 to 28 weeks language of

Roe 78 may well be constitutionally infirm. Since Colautti was de-

cided on vagueness grounds, not as a violation of a woman's per-

sonal privacy, the Court avoided a thorough reexamination of via-

bility; and viability still marks the point at which a state can

proscribe abortion.

An issue left open in Maher, but directly addressed in Harris

v. McRae,79 was whether it was permissible to deny medicaid funds

for medically indicated, but non-life-threatening abortions. In a

challenge to the constitutionality of the 1979 Hyde Amendment,"0

which prohibited federal funding of abortions except when the
mother's life was threatened or when the pregnancy resulted from

rape or incest, the Court again found no impermissible burden on

the fundamental right to choose. A medicaid recipient in the first

trimester of pregnancy and a New York City public benefit hospi-

tal sought to enjoin the funding restriction of the Hyde Amend-
ment on various constitutional grounds.81 The district court certi-

fied a class action and issued a preliminary injunction prohibiting

the Secretary of the Department of Health, Education, and Wel-

fare from enforcing the Hyde Amendment.8 2 After the preliminary
injunction was vacated on appeal to the Supreme Court, 83 the case

was remanded to the district court, which invalidated the Hyde

Amendment." From this, final appeal was taken.

Relying heavily on the distinction between burdening the deci-
sion to choose abortion and providing funds to encourage the legit-

imate alternative state interest in childbirth recognized in Maher,as

78. Id.

79. 448 U.S. 297 (1980).

80. Pub. L. No. 96-123, § 109, 93 Stat. 923, 926 (1979). This version covered fiscal year

1980 and was the statute considered in Harris v. McRae. The so-called "Hyde Amendment"

has been enacted annually, either by attachment to the annual appropriation for the De-

partment of Health and Human Services, or by way of joint resolution of Congress. See

Harris, 448 U.S. at 301-06; Williams v. Zbarez, 448 U.S. 358, 362-63 n.4 (1980). The Hyde

Amendment has restricted the use of funds from the Medicaid program, 42 U.S.C. § 1396

(1976 & Supp. I1 1979), for abortions.

81. 448 U.S. 297.

82. McRae v. Matthews, 421 F. Supp. 533 (E.D.N.Y. 1976).

83. Califano v. McRae, 433 U.S. 916 (1978).

84. McRae v. Califano, 491 F. Supp. 630 (E.D.N.Y. 1980).

85. 448 U.S. at 314-15. "The Hyde Amendment, like the Connecticut welfare regulation

at issue in Maher, places no governmental obstacle in the path of a woman who chooses to

terminate her pregnancy, but rather, by means of unequal subsidization of abortion and

other medical services, encourages alternative activity deemed in the public interest." Id. at

315.
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the Court upheld the Hyde Amendment.8 6 This provoked strong

dissents by Justices Brennan, Marshall, Blackmun and Stevens."

Justice Brennan noted what he considered an undue interference

with the decision of a pregnant indigent woman confronting a state

willing to pay for childbirth but unwilling to fund almost all abor-

tions.88 On a somewhat cynical note, he observed that, "the Hyde
Amendment is nothing less than an attempt by Congress to cir-

cumvent the dictates of the Constitution and achieve indirectly
what Roe v. Wade said it could not do directly." a Similarly, legal

commentary has perceived Harris as a retreat from the firm pro-

tection of Roe.90

The Court's most recent pronouncement on abortion returned

to the subject of pregnant minors. Bellotti II had prohibited the

states from requiring parental consent prior to a minor's abor-

tion;9 ' a Utah statute, however, required physicians to "[niotify, if

possible," the parents of a minor prior to an abortion.92 A single,

fifteen-year-old pregnant woman who wanted an abortion chal-

lenged the notification requirement as void as its face9s and a vio-
lation of her constitutionally protected right to privacy.9 4 Her phy-

sician refused to perform the abortion without prior parental

notification, although he advised her that it was in her best medi-

cal interest to have the abortion.98

When this case, H.L. v. Matheson," came before the United

States Supreme Court, Chief Justice Burger narrowed the issue to

a question of the statute's constitutionality as applied to an un-

married, "unemancipated" minor living with her parents and mak-

86. Id. at 317, 326-27.

87. Id. at 329, 337, 348, 349.

88. Id. at 330.

89. Id. at 331.
90. Goldstein, A Critique of the Abortion Funding Decisions: On Private Rights in the

Public Sector, HASTINGS CONsT. L.Q. 313, 339, 341-42 (1981).

91. But see MAss. GEN. LAWS ANN. ch. 112, § 12S (West Supp. 1982) (discussed infra in
note 201). See supra notes 50-51 and accompanying text.

92. UTAH CODE ANN. § 76-7-304(2) (1978). "To enable a physician to exercise his best

medical judgment, he shall:

(2) Notify, if possible, the parents or guardian of the woman upon whom the abortion is to
be performed, if she is a minor or the husband of the woman, if she is married." Id.

93. H.L. v. Matheson, 450 U.S. 398, 405 (1981).

94. Id. at 407.

95. Id. at 400.

96. 450 U.S. 398.
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ing no claim of maturity or financial independence.9 7 By balancing

a minor's right to choose abortion against parents' household and

child-rearing rights, the Court upheld the statute. 8 The standard

of judicial review was unclear, but it was well short of strict scru-

tiny.19 The decision left open, however, the question of how paren-
tal notice statutes would apply to emancipated minors, minors

from hostile home environments, minors whose best interests are

not served by parental notification, and minors in need of emer-

gency abortions.10 °

In summation, in an uneven line of decisions, the Supreme

Court has defined the contours of a woman's fundamental right to

choose abortion. During the first and second trimesters, a state

may not interfere with a woman's abortion decision; however, a

state may prohibit abortions after viability, which is to be deter-

mined by the attending physician and not by statutory specifica-

97. Id. at 407.

98. Id. at 413. Chief Justice Burger, writing for the majority in Matheson, relied heavily

on Bellotti II. Matheson, 450 U.S. at 408-10. In Bellotti II, Justice Powell, who wrote the

plurality opinion, surveyed numerous court decisions relating to state regulation of minors

and judicial deference to parents in family matters. Justice Powell observed that, "viewed

together, our cases show that although children generally are protected by the same consti-

tutional guarantees against governmental deprivations as are adults, the State is entitled to

adjust its legal system to account for children's vulnerability and their needs for 'concern

. . . sympathy, and. . . paternal attention."' Bellotti 11, 443 U.S. at 635 (quoting in part

McKeiver v. Pennsylvania, 403 U.S. 528, 550 (1971))(emphasis added). In Matheson, how-

ever, Chief Justice Burger implied that this was firm support for "adjusting" the constitu-

tional guarantees of minors. On this foundation, he concluded that "[wie have recognized

that parents have an important 'guiding role' to play in the upbringing of their children...

which presumptively includes counseling them on important decisions." Matheson, 450

U.S. at 410 (citing Bellotti 11, 443 U.S. at 633-39). Without further discussion of the

strength or extent of a minor woman's constitutionally protected right to choose abortion,

Chief Justice Burger concluded that "the statute plainly serves the important considerations

of family integrity and protecting adolescents which we identified in Bellotti II." Matheson,

450 U.S. at 411. The "important considerations" language confused the issue of what stan-

dard of judicial review applies when considering the constitutional rights of minors. This

confusion was exacerbated by a quote from Harris v. McRae where, under equal protection

analysis, see supra note 64, the rational basis test was applied following the Court's conclu-

sion that no fundamental right had been transgressed. Matheson, 450 U.S. at 413 (quoting

Harris v. McRae, 448 U.S. 297, 325 (1980)). Finally, in Matheson, the Court held that, "[als

applied to the class properly before us, the statute plainly serves important state interests,

is narrowly drawn to protect only those interests, and does not violate any guarantees of the

Constitution." Matheson, 450 U.S. at 413 (emphasis added). Given the ambiguous standard

applied in Matheson, it is difficult to determine the parameters of the constitutional protec-

tion accorded minors' rights.

99. See 450 U.S. at 413.

100. Justice Powell concurred with the understanding that the Court's opinion applied
only to immature minors and to minors whose best interests were served by notification. Id.

at 414 (Powell, J. concurring).
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tion of fetal weight or gestational age. Similarly, a state definition
of when life begins may not be used to restrict access to abortions.

A state may not limit abortions either by banning accepted and

prevailing medical practices or by specifying a physician's duty of

care to the fetus. A woman's abortion choice may not be condi-

tioned on spousal or parental consent, but may be made subject to

parental notice if she is an unemancipated, immature minor living
with her parents. State funds may be used to reimburse qualified

women for pregnancy and childbirth expenses, but, if the state so

chooses, may be denied for abortions of non-life-threatening
pregnancies. Federal medicaid funds may be used only to pay for

abortions of pregnancies which threaten the life or health of the
mother or for pregnancies which are the result of rape or incest. 01

It is against this background that all legisiation impacting on abor-
tion must be evaluated. With these guideposts in mind, attention

now turns to the legal status of abortion in Vermont.

II. VERMONT ABORTION LAW BEFORE Roe v. Wade - 1968-1972

Vermont's criminal abortion statute, which has not been
changed since Roe v. Wade'0 2 was decided, provides:

A person who willfully administers, advises or causes to be
administered anything to a woman pregnant, or supposed by
such person to be pregnant, or employs or causes to be em-
ployed any means with intent to procure the miscarriage of
such woman, or assists or counsels therein, unless the same is
necessary to preserve her life, if the woman dies in conse-
quence thereof, shall be imprisoned not more than twenty
years nor less than five years. If the woman does not die in
consequence thereof, such person shall be imprisoned not
more than ten years nor less than three years. However, the
woman whose miscarriage is caused or attempted shall not be
liable to the penalties prescribed by this section.10 '

101. Aside from those discussed in text, the Court has considered an abortion statute in

another context. See Connecticut v. Menillo, 423 U.S. 9 (1975), discussed infra in text at

notes 203-210, which has only limited impact on the general limits of the constitutional

right to choose abortion.

In the spring of 1982, the Court granted certiorari to several cases involving state regu-

lation of abortion. See infra note 176. Among the issues to be considered are mandatory

hospitalization for all second trimester abortions, parental consent for minors under the age

of fifteen prior to abortions, and a statutory requirement for a second physician to attend

certain abortions. These cases were argued before the Court on Nov. 30, 1982, 55 U.S.L.W.

3433 (Dec. 7, 1982), and present the likelihood of a major decision.

102. 410 U.S. 113 (1973).

103. VT. STAT. ANN. tit. 13, § 101 (1974).

[Vol. 7:281



Abortion Choice And The Law

This language is almost identical to that found in the 1880 statu-

tory compilation,104 which, in turn, reflected some revisions in Ver-

mont's first abortion statute of 1846.105 Today, section 101 can

scarcely be regarded as anything more than a hollow anachronism,

but in the recent past this was not the case.

In 1968 in Chittenden County District Court, a man pleaded

guilty to two counts of illegally procurring an abortion in violation

of section 101. He had helped to transport two women to Montreal,

Canada, where they had obtained lawful abortions under Canadian

law. For this, he was sentenced to three to five years in prison. In

1969 he petitioned the Vermont Supreme Court for post-conviction

relief.106 Petitioner Bartlett challenged section 101 as unconstitu-

tionally vague and argued that it violated the due process clause of

the fourteenth amendment by infringing "upon the mother's right

to life. ' 107 These arguments were rejected, and the court affirmed

Bartlett's conviction.
10 8

In February of 1969, House Bill 199109 was read on the Ver-

mont House floor. It purported to "bring our statutes in line with

some of the more recent medical, religious and sociological think-

ing relating to termination of pregnancy in critical cases."110 Al-

though restrictive by today's standards, in 1969 this bill was a sig-

nificant liberalization of section 101 and represented realistic

efforts to accommodate contemporary attitudes on abortion.

Not until January 29, 1970 was House Bill 199 taken up by the

House, when it was favorably reported out of committee with cer-

tain amendments. 1 ' Before these amendments were considered,

however, it was proposed that the bill be further amended.1 Fi-

nally, in a somewhat different form, the bill passed the House.1

The House had made what appeared to be a sincere attempt to

recognize a class of therapeutic abortions as a statutory exception

to section 101's criminal sanctions; but, after numerous amend-

104. VT. REV. LAWS § 4247 (1880).

105. 1846 Vt. Acts No. 33, § 1.

106. State v. Bartlett, 128 Vt. 618, 270 A.2d 168 (1970).

107. Id. at 620, 270 A.2d at 169.

108. Id. at 623-25, 270 A.2d at 171-172.

109. H.R. 199, Bien. Sess. (1969).

110. Id. (sponsor's statement of purpose).

111. 1970 VT. HOUSE J. 76 (Adj. Sess.).

112. Id. at 77.

113. Id. at 91.
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ments in the Senate, House Bill 199 was rejected."1

For almost two years, there was no important legal action in
Vermont concerning abortion. On January 14, 1972, however, the
Vermont Supreme Court handed down Beecham v. Leahy.11' This
decision probably had the most significant impact on abortion law
in Vermont since the legislature codified section 101. In Beecham,

a woman had been diagnosed pregnant by her doctor (Beecham),
but he refused to perform an abortion. Although in Doctor
Beecham's professional judgment an abortion was medically indi-
cated to preserve the woman's physical and mental health, she was
not likely to die 1 if the pregnancy went to term, and section 101
allowed for no other exceptions to its proscription on abortions.11 7

The woman was a welfare recipient and unable to go out of state
for the abortion.

Only the woman in Beecham was found to have a justiciable
controversy,118 and the issue was distilled to a question of whether
section 101 was a regulation or a prohibition.11 9 Implicit in the
court's opinion was that regulation by a constitutionally valid stat-
ute was permissible, but that if the statute were in essence a prohi-
bition, then it transgressed constitutional limits and was invalid.
Writing for the majority, Justice Barney noted that the ostensible
purpose of section 101 was to protect pregnant women, but then
observed:

Indeed, the asserted purpose of protecting the pregnant wo-
man's health rings seriously false. On the one hand the legis-
lation, by specific reference, leaves untouched in the woman
herself those rights respecting her own choice to bear children
now coming to be recognized in many jurisdictions. Yet, tragi-
cally, unless her life itself is at stake, the law leaves her only
to the recourse of attempts at self-induced abortions, uncoun-
selled and unassisted by a doctor, in a situation where medi-
cal attention is imperative.121

114. 1970 VT. SENATE J. 272-74 (Adj. Seas.).

115. 130 Vt. 164, 287 A.2d 836 (1972).
116. See VT. STAT. ANN. tit. 13, § 101 (1974) (quoted supra in text at note 104).
117. Id. Beecham, 130 Vt. at 169, 287 A.2d at 839.
118. 130 Vt. at 170, 287 A.2d at 839 (Dr. Beecham was held to have no justiciable con-

troversy. Id. at 168, 287 A.2d at 839).

119. Id. at 170, 287 A.2d at 839.
120. Id. at 169, 287 A.2d at 839 (citations omitted). In even stronger language, the court

observed: "This situation is subject to the charge of hypocrisy, where the right reserved in
words is so circumscribed by the provisions of the statute as to amount to its withdrawal in
fact." Id.

296 [Vol. 7:281
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This incisive language indicates the court's awareness of the realis-

tic implications of section 101. Unwilling to rationalize a ninety-

year-old statute, the court held that it violated a woman's rights

"to the point of unlawful prohibition. 2 ' The Vermont Supreme

Court had effectively invalidated Vermont's restrictive abortion

law a full year before the United States Supreme Court decided

Roe v. Wade.

Beecham was the last binding legal statement issued in Ver-

mont on abortion. The state is, of course, subject to the decisions

of the United States Supreme Court on issues involving the United

States Constitution. The question of a woman's right to choose

abortion has, however, not been a silent issue in Vermont since

Beecham.

On January 26, 1972, less than two weeks after Beecham was

decided, House Bill 218122 was reported out of committee. Origi-

nally, the bill retained section 101, but referred to a separate pro-

posal' 23 which would have allowed an abortion if a doctor found

the continued pregnancy life-threatening or if the pregnancy was

within twenty weeks of conception. 1 4 This twenty week penalty-

free proposal was quite an innovation,'25 but significant changes

were suggested as the bill was reported. Section 101's penalties

were raised to mandatory twenty and ten year sentences respec-

tively ' 26 and the Judiciary Committee further suggested trimming

the twenty week period to twelve weeks. Other recommendations

included provisions for abortions after rape or incest, or when

there was a serious risk of a deformed fetus.'2 7 Before the Judiciary

Committee's recommendations were brought to a vote, however,

they were amended by striking the entire twelve week period.128

Thus, before either the original House Bill 218 or the committee's

recommended amendments to it were considered by the House, a

penalty-free period during which a woman might choose abortion

was deleted. The next day, after many amendments, House Bill

218 came to an end.12
9

121. Id. at 170, 287 A.2d at 840.

122. H.R. 218, Bien. Sess. (1971).

123. Id.

124. Id.

125. See supra text at note 24.

126. 1972 VT. HousE J. 83 (Adj. Sess.).

127. Id.

128. Id. at 84-85.

129. Id. at 87-89, 96-98, 100.
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About a month later the Senate began consideration of Senate
Bill 170, a proposed abortion statute which indicated that the
Beecham decision had precipitated a conciliatory mood in the Sen-
ate. Whereas some of the bill's language seemed more restrictive
than the recently invalidated section 101, in effect it would have
legalized a class of abortions not previously recognized.' 30 The bill
provided that:

It is hereby declared to be the policy of this state that the
right to life is sacred, a well-established basic tenet in the
Declaration of Independence, a fundamental right recognized
in the Vermont Constitution and the United States Constitu-
tion and therein guaranteed to all persons under the Four-
teenth Amendment, and that to protect this right it shall be
the policy of this state to prohibit termination of pregnancy
except in those cases described herein .... 1

Section 101 was retained with a strict statutory exception for med-
ically and psychiatrically necessary abortions when a "grave and
substantial risk to the physical or mental health of the woman 1132

was reasonably indicated. Also proposed was a complex procedural
framework similar to Georgia's version of the Model Penal Code
which was struck down in Doe v. Bolton 3' a year later. Considera-
tion of this bill indicated that a strong anti-choice mood persisted
in the Senate even after the recent Beecham decision. With rela-
tive ease, Senate Bill 170 passed the Senate.13 4 In March of 1972,
however, the House received the bill and referred it to the Judici-
ary Committee13 5 from which it was never reported back.

Earlier that winter, in the wake of Beecham, a newspaper re-
port noted that then Washington County State's Attorney
Kimberly B. Cheney had written a letter to Mr. Joel Walker of the
Central Vermont Hospital, in which Mr. Cheney indicated that his

130. With refreshing candor, Senator Janeway explained his vote:

I am voting for this bill which contains features I do not like because as a

member of the Judiciary Committee I share the view that a compromise mea-
sure was needed to fill the uncertain void left by recent court action.

[Beecham v. Leahy] I fear the bill favors the well-to-do and mitigates [sic]
against the poor and I dislike the penalty applied to the woman who obtains

an abortion ....
1972 VT. SENATE J. 143 (Adj. Sess.).

131. S. 170, Adj. Sess. (1972).
132. Id.

133. 410 U.S. 179, 193-94 (1973).
134. 1972 VT. SENATE J. 142 (Adj. Sess.).
135. 1972 VT. HOUSE J. 281 (Adj. Sess.).
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office would not prosecute physicians performing abortions up to

the twelfth week of pregnancy.13 6 Just how the period of twelve

weeks was determined was not explained; this begs the question of

whether a prosecution under section 101 for an abortion performed

during the fifteenth or twentieth week would have been upheld.

Nonetheless, Mr. Cheney's letter is significant in that it illustrates

the immediate and important impact of Beecham on the legal sta-

tus of abortion. In hindsight, it is unlikely that the Vermont Su-

preme Court, after Beecham, would have entertained a prosecution

under section 101 for an abortion during the thirteenth or four-

teenth week of pregnancy.

Also in January of 1972, Joseph W. Betit, Commissioner of So-

cial Welfare, received an opinion from the Vermont Attorney Gen-

eral13 7 concerning expenditures of state matching funds under title
XIX of the Social Security Act'38 for an abortion performed in

New York. This opinion was deferred until the Beecham case was

decided, and Louis Peck,'" then Assistant Attorney General, rea-

soned that section 101 was invalid only "to the extent that it pre-

vents a woman from procuring an abortion prior to 'quickening' of

the fetus when it is medically indicated to secure and preserve the
physical and mental health of a woman."14 0 Mr. Peck noted that it

was still proper for a woman to secure an abortion to save her life,

but then added that "contrary to some press reports, we do not

feel that the statute has been invalidated in toto and, except as

indicated above, is still in full force and effect." 14 ' Just where the

emphasis on "quickening" originated and where the authority for

this conclusion resided was not explained. Perhaps quickening was

simply drawn from the pre-statutory law, or perhaps it was a refer-

ence to the common law.14 2 Even if there were some authority to

support this emphasis on quickening, the Vermont Supreme Court,

in view of its Beecham decision, may have entertained a vagueness

136. The Times Argus (Barre-Montpelier, Vt.), Feb. 11, 1972, at 2, col. 5.

137. Op. Att'y Gen. 431 (Vt. 1972).

138. 42 U.S.C. § 1396 (1976 & Supp. III 1979).

139. Mr. Peck was sworn in as an Associate Justice of the Vermont Supreme Court on

Sept. 21, 1981.

140. Op. Att'y Gen. 431-32 (Vt. 1972).

141. Id. at 432.

142. 1846 Vt. Acts No. 33, § 1 was Vermont's first abortion statute. At common law,

quickening was generally the point at which movement of the fetus within the uterus was

first detectable. As a legal standard for separating lawful from unlawful abortions, its valid-

ity in 1972 would have been doubtful. See Roe v. Wade, 410 U.S. 113, 132-36 (1973) and

sources cited therein.
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challenge were the term made a basis for criminal prosecutions
under section 101. In retrospect, the accuracy of the views ex-
pressed in this opinion are questionable.

III. VERMONT ABORTION LAW FROM Roe v. Wade to 1982

Eleven months after Attorney General Opinion Number 743143
was issued, the Supreme Court decided Roe v. Wade. Two months
later, the Vermont Commissioner of Social Welfare asked the At-
torney General if title XIX 14

4 matching funds could be used to pay
for an abortion performed in New York after the fetus had quick-
ened."1 5 Assistant Attorney General Benson Scotch responded and
introduced his analysis with a short truism: "Except to the extent
that Attorney General Opinion 743 has been overruled by Roe v.

Wade, it still represents our view of the law of Vermont."" The
impact of Roe on first and second trimester abortions was accu-
rately summarized,"17 and Mr. Scotch opined that expenditures of
Vermont funds for out of state abortions were generally lawful. He
went on to assert, however, that "[als to the period after viability
of the fetus, it would not be lawful. . . to expend state matching
funds . . . in connection with an abortion except consistently with
Opinion 743, i.e., to save the life of the woman."" 8 Once again, no

authority for the prior or continuing validity of Opinion 743 was

offered.

The reluctance of the Attorney General's office to recognize
the unconstitutionality of section 101 is puzzling. Just how the
statute retains any validity after Beecham and Roe requires more
than an unexplained reference to "quickening" in Opinion 743. Far
more likely is that section 101 has been invalid since Beecham, and
any doubts about its lingering validity were put to rest in Roe. Ar-
guably, Vermont has had no enforceable abortion statute at all
since Roe,14 and it is difficult to imagine on what basis even a
post-viability abortion could currently be prosecuted. The Attor-
ney General's office is required by statute'50 to provide opinions on

143. Op. Att'y Gen. 431 (Vt. 1972).

144. 42 U.S.C. § 1396 (1976 & Supp. III 1979).

145. Op. Att'y Gen. 241 (Vt. 1973).

146. Id.
147. Id.

148. Id. at 242.

149. VT. STAT. ANN. tit. 18, § 5222 (Supp. 1982) does require that certain statistics re-

lating to abortions be reported.

150. VT. STAT. ANN. tit. 3, § 159 (1974).
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the meaning and application of Vermont's laws. In view of its in-
fluence on state agencies, however, such opinions should be based

on clear and identifiable points of law, rather than on references to

vague legal principles.

In January of 1975, Dr. Malcolm Paulsen of the Vermont
Board of Medical Registration received from then Assistant Attor-

ney General Louis Peck an opinion concerning the terms "abor-

tion" and "criminal abortion." '151 Although avoiding reference to

either of the Attorney General's opinions discussed above, Mr.
Peck still found some validity to section 101. After quoting the be-
ginning of section 101,152 Mr. Peck referred to a point raised in

Beecham, which indicated that the statute may have remained ef-
fective insofar as it prevented "unskilled and untrained persons
from acting in an area properly medical. ' 15 According to this rea-

soning, the Vermont Supreme Court would countenance prosecu-
tions under section 101 against lay persons who actually attempted

to perform abortions.

Other statutes and regulations, however, might provide more

appropriate remedies for the unauthorized practice of medicine. 5"

Furthermore, the opinion quoted language from section 101 which
prohibits one who "assists or counsels" another in performing an

abortion.155 This language probably has no validity, because it
would bring abortion counselors and supporting medical personnel,

such as nurses, under its coverage, raising a serious probability of
unconstitutional overbreadth. Another question is whether

prohibitions concerning "unskilled and untrained persons" would
preclude physician's assistants from performing the relatively safe

first trimester abortions. Physician's assistants are both trained
and skilled and currently perform first trimester abortions in

Vermont. 156

151. 48-75 Op. Att'y Gen. 1 (Vt. 1975).
152. The full text of VT. STAT. ANN. tit. 13, § 101 (1974) is quoted supra in text accom-

panying note 103.
153. 48-75 Op. Att'y Gen. 1 (Vt. 1975) (quoting Beecham v. Leahy, 130 Vt. 164, 287

A.2d 836 (1972)).
154. See, e.g., VT. STAT. ANN. tit. 26, §§ 1391-1400 (1975 & Supp. 1982); id. §§ 1731-

1743 (Supp. 1982).
155. 48-75 Op. Att'y Gen. 1 (Vt. 1975) (quoting VT. STAT. ANN. tit. 13, § 101 (1974)).
156. The Vermont Women's Health Center in Burlington has physician's assistants

perform first trimester abortions. Interview with Dr. Susan Smith, Dep't of Obstetrics and
Gynecology at the Medical Center Hospital of Vermont and the Univ. of Vermont College of
Medicine in Burlington, Vt. (Nov. 7, 1981). S. 53, Bien. Sess. (1981) would have altered this
practice. For further discussion of this point, see infra text accompanying notes 202-219.
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Nonetheless, within the relatively narrow boundaries estab-
lished by Mr. Peck, his analysis seems plausible. After correctly
observing that the term "abortion" itself denotes only a clinical
procedure, he noted that a "criminal abortion" results when a valid
statute has been violated. "The key word . . . is 'valid.' I empha-
size this point because recent Court decisions have narrowed se-
verely the boundaries within which abortions may be controlled by
law or regulation. ' 157 In conclusion, Mr. Peck suggested that the

term abortion be defined by the medical community and that a
criminal abortion would simply be "an abortion by a person or
under circumstances in contravention of a valid criminal law." 158

The reader of this opinion is left with the strong impression that
the Attorney General's office did not view section 101 as a valid
statute, except possibly within the narrow limits discussed above.

In the period between Roe v. Wade (1973) and the 1982 legis-
lative session, various bills which would burden a woman's abor-
tion decision have come before the General Assembly. Although
these bills vary significantly in the ways they would limit access to
abortion, all have one major similarity-not one has been enacted
into law. Below is a brief description of the major aspects of this
unsuccessful legislation.

Several bills 1
5

9 reflect attempts to come within the letter of
Roe, but, by being drawn as restrictively as possible, they were
probably unconstitutional. For example, in 1975, Senate Bill 107
would have allowed a woman to choose abortion if the pregnancy
had existed for fewer than 24 weeks and "in the best medical judg-
ment of a physician, the abortion [was] necessary under all the at-
tendant circumstances . "... "160 Roe had avoided a specific time
when the state could prohibit abortions, instead using the variable
factual concept of viability to mark when the state's interest in
protecting potential life became compelling."1 The Court observed
that viability usually occurred at about 28 weeks, but may occur as
early as 24 weeks. 162 Thus, by prohibiting abortions after 24 weeks,
except in life-threatening situations, Senate Bill 107 violated the
limits established in Roe.

157. 48-75 Op. Att'y Gen. 2 (Vt. 1975).

158. Id.

159. S. 209, Bien. Sess. (1981); S. 182, Adj. Sess. (1978); S. 107, Bien. Sess. (1975).

160. S. 107, Bien. Seas. (1975).

161. 410 U.S. at 163.

162. Id. at 160.
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On two separate occasions, the Legislature considered bills

which would have required physicians to provide care for aborted

fetuses similar to that for fetuses intended to be born alive. 163 In

1980, Senate Bill 209 would have required the attending physician

to have appropriate life-supporting equipment present and to exer-

cise a degree of professional "skill, care and diligence" necessary to

preserve the life and health of a fetus as if intended to be born

alive. 1" As discussed earlier, the United States Supreme Court in

Danforth held unconstitutional a similar physician's standard of

care provision.165 The relevant part of the invalidated Missouri act

in Danforth provided that:

No person who performs or induces an abortion shall fail to
exercise that degree of professional skill, care and diligence to
preserve the life and health of the fetus which such person
would be required to exercise in order to preserve the life and
health of any fetus intended to be born and not aborted.16'

By invalidating this provision, the Court indicated just how closely

laws which burden a woman's abortion choice would be scruti-

nized.16 7 Because of Senate Bill 209's striking similarity to the Mis-

souri act, it is doubtful that it would have withstood judicial scru-

tiny before either the Vermont Supreme Court or a federal court.

A less direct attack by the anti-abortion members of the Ver-

mont Legislature took the form of bills which would have re-

stricted or abolished the effectiveness of family planning services

in Vermont. In 1979 a joint resolution was proposed which pro-

vided that no state funds for family planning be appropriated for

any private contracting organization which performs abortions."'
This resolution was an attempt to cut off state funding for Planned

Parenthood of Vermont, which has an abortion clinic in Rutland,

Vermont and numerous other family planning facilities throughout

the state. The Department of Health of the Vermont Agency of

Human Services has administered contracts with Planned

Parenthood of Vermont."" None of these monies, provided by fed-

eral funds, are used for abortions. This resolution passed the Sen-

163. S. 209, Adj. Sess. (1980); H.R. 25, Bien. Sess. (1975).

164. S. 209, Adj. Sess. (1980).
165. Danforth, 428 U.S. 52 (1976).

166. Id. at 82.
167. Id. at 83-84.
168. S.J. Res. 30, Bien. Sess. (1979).

169. See infra note 198.
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ate170 but was defeated in the House.17
1 Similarly, another bill17

would have made the Vermont Department of Health the "exclu-
sive agency" responsible for family planning and would have
barred funds to any private agency for family planning or birth
control information.1

7 This was a direct attempt to prevent
Planned Parenthood of Vermont from receiving any state funds.17 4

A more subtle attempt to stop state funding for Planned
Parenthood provided that "the general assembly shall not appro-
priate any funds to finance any activity that violates Vermont stat-
utory law.'"7 Since section 101 was, and still is, on the books, this

resolution would have breathed new life into the statute. Beecham
and Roe had effectively invalidated section 101 as an abortion stat-
ute, but the senate resolution would have used the mere fact that
it has not been repealed and still appears in Vermont Statutes An-
notated to prevent funding for Planned Parenthood. This resolu-
tion, however, was never reported out of committee.

Recent legislation introduced on abortion has dealt with more
narrow issues. 176 In 1981, two bills addressed the question of a wo-

170. 1980 VT. SENATE J. 78 (Adj. Sess.).
171. 1980 VT. HOUSE J. 252 (Adj. Sess.).

172. S. 218, Adj. Sess. (1980).

173. Id.

174. In January of 1982 Planned Parenthood of Vermont released a survey on abortion
attitudes in Vermont which, among other findings, indicated that 74 percent of those sur-
veyed felt that government funding for family planning services for low-income women and
children should be continued. Burlington Free Press, Jan. 26, 1982, at Bl, col. 5.

175. S.J. Res. 12, Bien. Sess. (1979). In September of 1977, in the wake of the Hyde
Amendment (Pub. L. No. 94-439, § 209, 90 Stat. 1418, 1434 (1976)), which prohibited use of
medicaid funds for abortions except when the mother's life was threatened, then Vermont
representative Madeleine Kunin had asked the Attorney General's office if Vermont could
continue to pay for non-life-threatening abortions under the Vermont medicaid program.
After a review of the relevant state and federal statutes, 11-78 Op. Att'y Gen. 2-3 (Vt. 1977),
Assistant Attorney General Earl Daniels correctly concluded that Vermont could not con-

tinue to pay for such abortions "under the authority of its current medical assistance statute
in the absence of federal financial participation." Id. at 3. He did note, however, that the
Vermont Legislature could enact separate legislation using state funds to pay for such abor-

tions. Id. at 4. Mr. Daniels' analysis of the state-federal relationship seemed correct. Ver-
mont would probably have lost all medicaid funding had it used the federal monies to pay
for non-life-threatening abortions.

176. Vermont has not been alone in this respect. See Planned Parenthood Ass'n of
Kansas City, Mo., Inc. v. Ashcroft, 483 F. Supp. 679 (W.D. Mo. 1980), 655 F.2d 848 (8th Cir.
1981), 644 F.2d 687 (8th Cir. 1981), cert. granted, 102 S.Ct. 2267 (1982); Akron Center for
Reproductive Health, Inc. v. City of Akron, 479 F. Supp. 1172 (N.D. Ohio 1979), 651 F.2d
1198 (6th Cir. 1981), cert. granted, 102 S.Ct. 2266 (1982); Simopoulos v. Virginia, 221 Va.
1059, 277 S.E.2d 194 (1981), prob. juris. noted, 102 S.Ct. 2265 (1982). The statutory and
regulatory provisions up for review generally concern narrow issues of abortion regulation.
These cases were argued before the Court on Nov. 30, 1982. See supra note 101.
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man's informed consent prior to an abortion."' These bills would
have imposed specific duties and penalties on doctors who failed to
explain to patients the procedures and risks involved with abor-
tions. Another bill was introduced in 1981 which would have pro-
hibited everyone except physicians, or those under the direct su-
pervision of physicians, from performing abortions. s

Other legislation introduced during the 1981 session would
have required physicians to notify the parents of a minor prior to
performing an abortion on her.'" As discussed earlier, the United
States Supreme Court recently upheld a Utah parental notification
statute.80 The Vermont parental notification bill was broadly
worded, but this was also true of the Utah statute upheld by the
Supreme Court in Matheson.181 Matheson left open several impor-
tant issues, indicating a narrow holding. 182 Although the Utah stat-
ute was potentially susceptible to attack as impermissibly over-
broad, the Court in Matheson declined to hear appellant's
challenge of overbreadth, concluding that she lacked standing to
advance the argument. 83 Thus, there is a possibility that, even in
its loosely-drawn form, Senate Bill 123 would have been permissi-
ble under Matheson, at least as to unemancipated, dependent mi-
nors living with their parents. The Vermont bill, however, was
never reported out of committee in the House.

On several occasions, the Vermont Legislature has considered
bills which would offer protection to medical personnel who, for
personal reasons, choose not to participate in abortion proce-
dures.18 4 A final anti-abortion choice proposal put before the Gen-
eral Assembly during this period involved unsuccessful efforts to
call a national constitutional convention to add a so-called "human
life amendment" to the United States Constitution. 8 5

From 1973 to the end of the 1982 adjourned session, not one

177. S. 33, Bien. Seas. (1981); H.R. Res., Bien. Seas. (1981).
178. S. 53, Bien. Sess. (1981). See infra text accompanying notes 202-19 for a discussion

of the physician's assistant issue.

179. S. 123, Bien. Sess. (1981).
180. H.L. v. Matheson, 450 U.S. 398 (1981). See supra text accompanying notes 91-100.

181. UTAH CODE ANN. § 76-7-304(2) (1974) (quoted, in part, supra in note 92).

182. See supra text accompanying note 100.

183. Matheson, 450 U.S. at 405-407.

184. S. 81, Bien. Seas. (1981); H.R. 209, Bien Sess. (1981); H.R. 25, Bien Sess. (1975).
185. S.J. Res. 43, Bien. Sess. (1977); H.R.J. Res 10, Bien. Sess. (1977). Both resolutions

died in committees. In 1979, the anti-abortion choice forces in the Senate tried again, but

S.J. Res. 22, Bien. Seas. (1979) met a similar fate as it was never reported out of committee.
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abortion-related bill passed both houses of the Vermont General
Assembly. Six bills, which in some way impacted on abortion, en-
ded with the 1982 legislative session.186

IV. ABORTION PRACTICE IN VERMONT TODAY

In the years following the Vermont Supreme Court's decision
in Beecham v. Leahy18 7 and the United States Supreme Court's
decision in Roe v. Wade,188 abortions have become more readily
available in Vermont."8 9 The vast majority of Vermont abortions
are performed during the first trimester of pregnancy. 90 Largely
because of the safe and simple procedure involved in first trimester
abortions,' 91 most are performed in private outpatient clinics
rather than in hospitals.1 92 The Vermont Women's Health Center,
the Planned Parenthood of Vermont clinic in Rutland, and the
Southern Vermont Women's Health Center are currently active
abortion providers. 9 ' By one estimate, the Vermont Women's
Health Center provides almost half of the abortions performed in
Vermont.1 94 The University Associates in Obstetrics and Gynecol-
ogy in Burlington also provides first trimester abortions on an out-
patient basis;1 9 5 other first trimester abortions are provided by pri-
vate physicians.

186. S. 123, Bien. Seas. (1981); S. 81, Bien. Sess. (1981); S. 53, Bien. Seas. (1981); S. 33,

Bien. Seas. (1981); H.R. 237, Bien. Seas. (1981); H.R. 209, Bien. Sess. (1981).

187. 130 Vt. 164, 287 A.2d 836 (1972).

188. 410 U.S. 113 (1973).

189. See 1980 VERMONT VrrAL STATISTICS 119. Graph indicates a steady increase in re-
ported abortions from 1972 to 1980.

190. Interviews with Valerie Edwards, Director of the Vermont Nat'l Abortion Rights

Action League, in Montpelier, Vt. (Nov. 10, 1981) [hereinafter cited as Edwards Interview],

Patricia Novotny, Director of Public Affairs for Planned Parenthood of Vermont, in Bur-

lington, Vt. (Nov. 10, 1981) [hereinafter cited as Novotny Interview], Dr. Susan Smith,
Dep't of Obstetrics and Gynecology at the Medical Center Hospital of Vermont and the

Univ. of Vermont College of Medicine, in Burlington, Vt. (Nov. 17, 1981) [hereinafter cited

as Smith Interview], Dr. John Maeck, Dep't of Obstetrics and Gynecology at the Medical

Center Hospital of Vermont and the Univ. of Vermont College of Medicine (Nov. 17, 1981)

[hereinafter cited as Maeck Interview], Lisa Harrison, Staff Counselor, Southern Vermont

Women's Health Center, in Rutland, Vt. (Jan. 12, 1982) [hereinafter cited as Harrison Inter-

view]. See also 1980 VERMONT VITAL STATISTICS, 121, at table 56.

191. Novotny Interview, Smith Interview, and Maeck Interview, supra note 190.

192. Smith Interview, Novotny Interview, and Harrison Interview, supra note 190.

193. Smith Interview, supra note 190.

194. Id.

195. Id. University Associates in Obstetrics and Gynecology is a private group practice

composed of the teaching faculty from the Dep't of Obstetrics and Gynecology at the Medi-

cal Center Hospital of Vermont and the College of Medicine of the Univ. of Vermont.
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Few second trimester abortions and virtually no third trimes-
ter abortions are performed in Vermont.19s According to one
source,197 this is for two reasons: (1) there are excellent counseling
services available in Vermont" s so that most pregnant women
make their abortion decisions early, and (2) there are few providers
of second trimester abortions in Vermont.' 9 Essentially, the out-
patient clinics and counseling services are well set up for first tri-
mester abortions, but a woman desiring a second trimester abor-
tion may, depending on the medical indications, have to contact a
private physician and may have to be hospitalized. 00 It is not at all
unusual for a second trimester abortion to be performed outside of
Vermont.

20'

In recent years, there has been some controversy in Vermont
about physician's assistants performing first trimester abortions,
and recently defeated Senate Bill 53 would have greatly limited
that practice. 02 The Vermont Women's Health Center, a major
first trimester abortion provider, has physician's assistants perform
about two-thirds of its first trimester abortions, but physicians are
present in the building.

Attorney Stephen Murphy, counsel to Vermont Right to Life,

196. Novotny Interview, Maeck Interview, and Harrison Interview, supra note 190.

197. Novotny Interview, supra note 190.

198. Currently, the primary family planning agency in Vermont is Planned Parenthood

of Vermont. Through the Department of Health, Vermont has two contracts with Planned
Parenthood to provide a wide range of family planning and clinical services. Letter from
Patrick Burke of the Medical Services Division of the Vermont Dep't of Health to the au-
thor (Nov. 18, 1981). Planned Parenthood of Vermont performs abortions at only one of its
15 clinics statewide (Rutland), and according to Planned Parenthood protocol, those abor-
tions are performed only by-physicians. No funds from either contract with the Department

of Health are used for abortions. Novotny Interview, supra note 190.

199. Smith Interview, Novotny Interview, and Harrison Interview, supra note 190. Ms.
Harrison of the Southern Vermont Women's Health Center observed that there are pres-

sures within hospitals not to perform abortions. She also said that individual physicians

may find the abortion procedure distasteful.

200. Smith Interview, supra note 190.

201. Id. See also Novotny Interview, supra note 190. Many second trimester abortion
patients are referred to New Hampshire gynecologists who perform abortions at facilities
including Mary Hitchcock Memorial Hospital in Hanover, N.H., and Alice Peck Day Hospi-

tal in Lebanon, N.H. Harrison Interview, supra note 190. Ironically, because of recent legis-
lation in Massachusetts requiring parental consent for minors prior to abortions, MAss. GEN.

LAWS ANN. ch. 112, § 12S (West Supp. 1982), the Southern Vermont Women's Health
Center has noticed an increase in minor women from Massachusetts seeking first trimester

abortions in Vermont. Harrison Interview, supra note 190. See supra note 51.
202. S. 53, Bien. Sess. (1981). This bill was passed by the Senate during the 1982 ad-

journed session but was never reported out of committee in the House.
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feels that currently, under section 101, it is illegal for physician's
assistants to perform any abortions in Vermont. 03 Mr. Murphy

reasons that Beecham v. Leahy is quite similar to Roe v. Wade, in
that both decisions express concern for the personal welfare of the

pregnant woman.20 4 He relies on this common concern as the major

underpinning of both decisions. The next, and perhaps strongest,

support for his argument is a seldom-cited United States Supreme

Court case, Connecticut v. Menillo.20 5 In Menillo, a restrictive
Connecticut abortion statute, similar to Vermont's section 101,06
was upheld when used to convict Menillo, a non-physician, for per-

forming an abortion. 0 7 Observing that Roe had held that the
Texas statute under review had to "fall as a unit,"208 the Menillo

opinion may have limited Roe as applicable to situations where

only a qualified physician was involved:

That the Texas statutes fell as a unit meant only that they
could not be enforced ... in contravention of a woman's
right to a clinical abortion by medically competent personnel.
We did not hold the Texas statutes unenforceable against a
non-physician abortionist, for the case did not present the
issue. 09

Thus, the Court indicated that there may be validity to the Con-

necticut statute when applied to prevent a lay person with no med-
ical training from performing an abortion. The Court observed that

"Menillo is not a physician and has never had any medical

training." 10

Mr. Murphy then points to the following language from
Beecham v. Leahy: "[linsofar as [section 101] prevents unskilled

and untrained persons from acting in an area properly medical, the

statute is valid and necessary." '211 He next relies on an Attorney

203. Stephen Murphy, Esquire, Remarks at an Abortion Forum, sponsored by the Ver-

mont Law School chapter of the Nat'l Lawyers Guild at Vermont Law School, in South
Royalton, Vt. (Nov. 19, 1981); interview with Stephen Murphy, Counsel to Right to Life, in

Montpelier, Vt. (Jan. 8, 1982) [both hereinafter cited as Murphy Interview].

204. Murphy Interview, supra note 203.

205. 423 U.S. 9 (1975).

206. Compare CONN. GEN. STAT. ANN. § 53-29 (West 1976) with VT. STAT. ANN. tit. 13, §
101 (1974).

207. 423 U.S. at 11.

208. Id. at 10 (citing Roe, 410 U.S. at 166).

209. Menillo, 423 U.S. at 10 (emphasis added).

210. Id. at 9 (emphasis added).

211. 130 Vt. 164, 169, 287 A.2d 836, 839 (1972).

308 [Vol. 7:281



Abortion Choice And The Law

General's opinion which quoted the above language.""2 The impli-

cation is that physician's assistants are "unskilled and untrained

persons" subject to prosecution under section 101 for performing

first trimester abortions. To the contrary, physican's assistants are

required to be trained and are registered by the Vermont Board of

Medical Practice.213 Regarding medical training, it is apparent that

physician's assistants fall somewhere between qualified physicians

and persons with no medical training. Mr. Murphy may read too

much into Beecham. However, Beecham, in conjunction with

Menillo, does raise the possibility that section 101 could be applied

to protect pregnant women from abortions performed by un-

trained, non-medical personnel. The facts of Menillo concerned

someone completely untrained in medicine or health care. The ex-

tension of section 101, however, to include prosecution of physi-

cian's assistants is suspect. Assuming the Vermont Supreme Court

would interpret the limited holding of Menillo to allow such prose-

cutions, it is unclear whether the Beecham court intended to retain

this this regulatory aspect of section 101, or was simply suggesting

permissible legislative limits, while striking the entire statute.214

Since physician's assistants in Vermont are specifically governed

by statute,1 5 the court might well defer to this regulatory mecha-

nism recently established by the Legislature.1 '

212. 48-75 Op. Att'y Gen. (Vt. 1975). See supra text accompanying notes 151-58.

213. VT. STAT. ANN. tit. 26, §§ 1731-1743 (Supp. 1982). A physician's assistant must

either have graduated from a program approved by the Board of Medical Practice, id. at §
1734(a)(1), or have been apprenticed to a practicing physician. Id. at § 1734(a)(2). Section

1734(b) requires a physican's assistant to pass various exams to "demonstrate competence

in the skills required."

Despite these requirements, Stephen Murphy feels that the intent of the statutory

scheme is far from realization. This is because many physician's assistants were licensed

prior to the enactment of VT. STAT. ANN. tit. 26, §§ 1731-1743 (Supp. 1982). Since the

statute's application is prospective only, most physician's assistants were effectively
"grandfathered" from its provisions. Letter from Stephen Murphy, Esquire to the author

(May 20, 1982).

214. "But as [section 101] now stands... it is invalid, and cannot be resorted to by

way of criminal prosecution against the doctor." Beecham, 130 Vt. at 170, 287 A.2d at 840

(emphasis added). Prosecutions against doctors are clearly forbidden, and it would probably

require some imaginative arguments to persuade the Vermont Supreme Court to dust off

section 101 and glean from it sufficient validity to prosecute a physician's assistant for per-

forming a first trimester abortion, especially since physician's assistants are specifically reg-

ulated by recent legislation. VT. STAT. ANN. tit. 26, §§ 1731-1743 (Supp. 1982).

215. See supra note 213.

216. Also noteworthy is that the Vermont Supreme Court, in Beecham, demonstrated a

far different attitude in protecting a woman's right to choose abortion than did the Supreme

Court of Connecticut in Menillo.
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In the unlikely event that the court would entertain a prosecu-

tion of a physician's assistant under section 101, the statute would

be susceptible to challenges of vagueness and overbreadth. Even if

Beecham limited the statute's applicability to non-physicians,
'7

section 101 is extremely broad 18 and does not provide sufficient

notice of just who may legally perform, or assist in performing,

abortions. In addition, the United States Supreme Court has

closely scrutinized state laws tending to burden a woman's abor-

tion decision and has invalidated provisions which, in practice, re-

strict access to abortions.21 9 Thus, while there may be some merit

to Mr. Murphy's argument, upon close examination it seems atten-

uated and may be incorrect.

The perception of Vermont abortion law by those involved in

abortion-related services is somewhat paradoxical. Most individu-

als when asked about their views of the law, were surprised to

learn that section 101, or any restrictive abortion law, existed.

This was consistent with the general belief that, during the first

trimester, abortion is a medical rather than a legal issue. The gen-

eral understanding 20 was that the United States Supreme Court's

1973 decisions 221 were responsible for legalizing first trimester

abortions. In this respect, those involved with providing abortions

in Vermont were absolutely correct.

On the legality of second trimester abortions, however, the

unanimity of views broke down. A representative of the Southern

Vermont Women's Health Center, indicating how cautiously this

clinic proceeds, thought that second trimester abortions had to be

217. See supra note 214.
218. The statute is addressed to "a person" who performs or assists in an abortion. VT.

STAT. ANN. tit. 13, § 101 (1974). If this were enforceable against all but physicians, then all
non-physician medical personnel attending an abortion would be vulnerable, as would any

person who "assists or counsels" women concerning abortion. Id. Conceivably, a person who

merely transported a pregnant woman to get an abortion could be held criminally liable

under such an interpretation of section 101. See State v. Bartlett, 128 Vt. 618, 270 A.2d 168

(1970)(discussed supra in text accompanying notes 106-08).
. 219. See supra text accompanying notes 68-76 for an example of the Supreme Court

invalidating a physician's duty of care standard as overly burdensome and vague. See also
Planned Parenthood of Cent. Mo., Inc. v. Danforth, 428 U.S. 52, 75 (1976). Missouri had

outlawed the use of saline amniocentesis for abortions, ostensibly because other, safer,

methods were available. In practice, however, saline amniocentesis was the most common

method of abortion in Missouri at that time. Among others, the Court struck the provision

outlawing this method noting that, in effect, it would greatly restrict the availability of abor-
tions in Missouri. Id. at 75-76.

220. Smith, Edwards, Maeck, and Harrison Interviews, supra note 190.

221. Roe v. Wade, 410 U.S. 113 (1973); Doe v. Bolton, 410 U.S. 179 (1973).
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performed by physicians and that the Supreme Court had out-
lawed third trimester abortions.' Dr. Susan Smith of the Univer-

sity of Vermont College of Medicine and the Medical Center Hos-
pital of Vermont felt that the only significant legal issue

concerning abortion in Vermont was the prohibition on medicaid

payments,'2 2  but she also felt that the Supreme Court had made
third trimester abortions illegal. 2 4 Finally, Pat Novotny of
Planned Parenthood of Vermont had a clear and accurate grasp of

the legal status of abortion in Vermont. She understood that there

are currently no state restrictions on abortion but knew that third
trimester abortions could be limited by the Legislature, except
when necessary to preserve the life or health of the mother.22 5 Both

Dr. Smith and Ms. Novotny, however, considered the issue of third

trimester abortions in Vermont to be moot, since virtually none are
performed. In fact, Dr. Smith felt that in the third trimester, since
a fetus is almost always viable, the term abortion is a misnomer. A

third trimester "abortion" in her view is simply prematurely in-
duced labor, usually done because of a significant medical compli-
cation. 2 Unless such a complication were present, according to

Dr. Smith, Vermont physicians simply wil not perform third tri-

mester abortions. Furthermore, of those abortions performed in
the second trimester in Vermont, medical indications account for a
significant percentage. 27

Thus, while there appears to be some misunderstanding by the

abortion-provider community concerning the legal status of abor-
tion in Vermont, this has little practical effect. Members of the
Vermont medical community seem to make their judgments only
after prospective patients have been fully counseled 228 and act well

222. Telephone interview with Ms. Lisa Harrison of the Southern Vermont Women's

Health Center in Rutland, Vt. (Oct. 14, 1981); Harrison Interview, supra note 190.

223. See supra notes 79-90 and accompanying text.

224. Smith Interview, supra note 190. For personal reasons, Dr. Smith does not per-

form abortions beyond about 20-22 weeks of gestation. Id.

225. Novotny Interview, supra note 190.

226. Smith Interview and Maeck Interview, supra note 190. Dr. Smith mentioned

anencephaly, extreme maternal hypertension, and an incompatible RH factor between

mother and fetus as examples of medical complications serious enough to consider inducing

labor prematurely.

227. As an example, Dr. Smith said that if, after analyzing the mother's amniotic fluid,

a serious genetic defect were detected, such as Down's Syndrome, some women would then

choose to abort. Smith Interview, supra note 190.

228. Smith Interview and Maeck Interview, supra note 190. The Southern Vermont

Women's Health Center has three experienced counselors and has decided to perform abor-

tions only when, in the judgment of a counselor, the patients' decisions are well-reasoned
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within the constitutional limits the Supreme Court has identified
for state legislation. In fact, current abortion practices in Vermont
seem significantly more circumscribed than the law demands.

CONCLUSION

Notwithstanding several Attorney General opinions to the
contrary, Vermont's criminal abortion statute almost certainly has
no current legal validity. The decisions of Beecham v. Leahy and
Roe v. Wade have rendered section 101 unconstitutional, and it is
doubtful whether either the Vermont Supreme Court or any fed-
eral court will find that it has any contemporary legal significance.
It is highly probable that, at present, Vermont has no enforceable
laws regulating abortion, other than those requiring statistical re-
porting, 229 licensing physicians,2 3 0 and regulating physician's assist-

ants.23 ' Since Roe v. Wade only established the boundaries within
which a state may regulate abortion, the states remain free to en-
act laws well short of those limits, or, as in Vermont, not to enact
any laws at all.

The lack of a valid abortion statute in Vermont is certainly
not from want of effort. From the Beecham decision in 1972
through the General Assembly's 1982 adjourned session, no fewer

and made in an emotionally stable frame of mind. Harrison Interview, supra note 190. This
practice seems to contradict the seemingly extreme view of one legal scholar. See Epstein,
supra note 12, at 177. Professor Epstein formulated an analogy that "terminating a preg-
nancy" would, under Roe, be no more troublesome than "removing a hangnail," based only
on the woman's desire. Id. This comment ignores the often difficult decision pregnancy
thrusts upon a woman. See M. ZIMMERMAN, PASSAGES THROUGH ABORTION (1977) for a well-
documented research study examining the varied and complex nature of the abortion expe-
rience. The general import suggests that, for a significant number, the abortion decision is
quite difficult and is complicated by a desire to bear the child, id. at 110-13, by interper-
sonal relationships, id. at 113-20, by relations with the father, id. at 120-26, and by relations
with her family. Id. at 126-33. While some women approached the abortion decision with
clarity, for others there was much confusion. Id. at 143-47. The personal and complex na-
ture of the abortion decision resists neat generalizations; transcending mere legal problems,
it is among the most difficult decisions a woman ever has to make. Accord Harrison Inter-
view, supra note 190. Ms. Harrison indicated that often pregnant women who are somewhat
older or who already have children encounter greater difficulties in making their abortion
decisions.

For views similar to those of Professor Epstein, see Byrn, An American Tragedy: The
Supreme Court on Abortion, 41 FORDHAM L. REv. 807 (1973). Professor Byrn at one point
asserted that "euthanasia fits as naturally into the jurisprudence of permissive abortion as
does abortion itself." Id. at 857. This comment illustrates how strong passions can be
stirred up by this issue.

229. VT. STAT. ANN. tit. 18, § 5222 (Supp. 1982).

230. VT. STAT. ANN. tit. 26, §§ 1391-1400 (Supp. 1982).

231. Id. at §§ 1731-1743.
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than eighteen separate bills and resolutions which in some way im-

pacted on abortion, have been introduced before either the House

or the Senate. An unfortunately large number of these bills seemed

to fly in the face of pronouncements by both the Vermont and

United States Supreme Courts. To its credit, the Vermont General

Assembly has chosen to make no law rather than bad law.

Generally, counselors and physicians in Vermont practice

without the knowledge that section 101 exists. A significant num-

ber, however, feel that there is some abortion law in Vermont and

that most second and all third trimester abortions are pushing

some legal limits. This is not necessarily the case since Vermont, in

all probability, has no enforceable abortion law. Given this legal

void, the medical profession seems to have regulated itself ration-

ally and responsibly, with most abortions performed well within

the period insulated from legislative restriction. Thus, current

abortion practices in Vermont may be a strong argument for the

position that abortion is, after all, an issue best left to the preg-

nant woman and medical personnel, rather than to the Legislature.

Frank H. Olmstead
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