ENHANCING THE VERMONT TOWNSCAPE:
DESIGN REVIEW

It is the intent and purpose of this chapter . . . to factlitate
the growth of villages, towns and cities . . . , to create an
optimum urban environment, . . . good civic design, and in
particular to encourage and enhance the attractiveness of
the Vermont scene.!

INTRODUCTION

During the decade of the sixties, Vermont experienced a sig-
nificant population increase.? Vermont’s rural scenic beauty, its
newly completed interstate highway system, and its opportunities
for recreation lured thousands of skiers, vacationers, and part-time
residents to the state.® This influx caused an escalation in develop-
ment which began to affect Vermont’s physical environment.* In
reaction to this rapid change, the legislature began to consider land
use® and planning and development legislation® as a means of regu-
lating growth and protecting Vermont’s natural environment.

As it became imperative that Vermont preserve its natural en-
vironment, the need to protect its ‘“built environment”” was also
recognized. There was a growing realization that “the obliteration
of existing development patterns, architecture or landscape fea-

I. V1. STaT. ANN. tit. 24, § 4302(a)}(4} (1975). :

2. Heeter, Almost Getting It Together in Vermont, in D.R. MANDELKER, ENVIRONMEN-
TAL AND LanD ConTROLS LEGISLATION 323, 326 (1976). Within this decade the population of
Vermont increased 14%, with an even greater increase in the seasonal influx of skiers and
other vacationers. Id.

3. See VermonT DEP'r OF BuDGET aAND MoMT., VERMONT FacTs anp Ficures 141, 375
(3d ed. 1975).

4, Heeter, supra note 2, at 327.

5. VT. STAT. ANN. tit. 10, §§ 6001-6091 (1975 & Supp. 1981). This law, Act 250, estab-
lished an ongoing land planning and regulatory process applicable to all major subdivisions
composed of less than ten acre lots, and to all developments in excess of ten acres, proposed
anywhere in the state. For a discussion of Act 250, see G. HEALY & J. RosenBERG, LAND UsE
AND THE STATES 43 (2d ed. 1979); Heeter, supra note 2; Heeter, Act 250; Alive and Basically
Well, 28 Lanp Use L. & Zonme Dic. 5 (1976); R. Reis, Vermont's Act 250;: Reflections on
the First Decade and Recommendations for the Second (1980} {1 Publication Series, Envi-
ronmental Law Center, Vermont Law School).

6. VT. STAT. ANN. tit. 24, §§ 4301-4493 (1975 & Supp. 1981). Regional planning commis-
sions were created and the planning and zoning powers of the local governments were en-
hanced by this legislation which is known as the Vermont Planning and Development Act.

7. Although the term “built environment” may refer to such resources as bridges, mon-
uments, archaeological sites, and cemeteries, the expression, as used in this note, will refer
only to buildings.
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tures, city and village centers, political boundaries, communication
links and other man-made features have the same adverse effect on
the quality of life as the destruction of natural areas.”® Measures
to preserve Vermont’s historic buildings and districts were taken®
and these efforts stimulated an interest in the aesthetic qualities of
nonhistoric areas as well.

The Vermont legislature included the protection of the built
environment—both historic and nonhistoric—in its land use and
planning and development legislation.’® The Vermont Planning
and Development Act,** in particular, authorized municipalities to
create design control districts to protect “structures of historical,
architectural or cultural merit, and other areas in which there is a
concentration of community interest and participation.”** Design
review ordinances are authorized under this statute as part of a
municipality’s zoning scheme.'® The purpose of a design review or-
dinance is to preserve and enhance the visual character of build-
ings within a designated area.'* Such ordinances require that ap-
proval be obtained prior to any alteration, new construction,
demolition or change in use or occupancy within a district.*® The
process of evaluating proposed changes within controlled districts
is known as “design review”*® and this process is at the heart of

8. VermonT Division oF Historic 81res, Historic PreEsgrvaTioN THROUGH LanD Use
LecisLaTion 6 (1973).

9, Vr. Stat. ANn. tit. 22, §§ 701-791 (1978 & Supp. 1981). This Act, known as the Ver-
mont Historic Preservation Act, created a division for historic preservation to coordinate
statewide preservation activities, These activities included establishing a survey of historic
properties, a state register of historic properties, and an historic preservation plan. Id, § 723.
The Act also created an advisory council authorized to approve nominations to the state
register, to review the state survey and preservation plan, and to facilitate and review all
state action affecting historic properties. fd. §§ 741-742,

10. See VT. STAT. ANN. tit. 10, § 6086(a)(8) (1975 & Supp. 1981) (land use). Criterion
eight of Act 250 requires that before a subdivision or development permit will he granted
the board or district commission find that the new development “will not have an undue
adverse effect on the scenic or natural beauty of the ares, aesthetics, historic sites or rare
and irreplaceable natural areas.” Id. See also VT. STAT. ANN. tit. 24, § 4302(a)(4) (1975 &
Supp. 1981) (planning and development). One purpose of the Vermont Planning and Devel-
opment Act is “[t]o protect and preserve the historic features of the Vermont landscape.”
Id.

11. VT. STAT. ANN. tit. 24, §§ 4301-4493 (1975 & Supp. 1981).

12. Id. § 4407(6).

13. Id. § 4407.

14. AMERICAN INSTITUTE OF ARCHITECTS COMM. ON DEsigN, Desicy Review Boarps: A
Hanpeook ror CoMMUNITIES 34 (1974) [hereinafter cited as Comm. On DESIGN).

15. VT, STaT. ANN. tit. 24, § 4407(6) (1975).

16. A BowsHer, DesiGN Review 1N Historic Districrs: A Hanpeook For VIRGINIA RE-
view Boamrps 9-11 {1978) [hereinafter cited as HanDBOOK).
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such regulations. The Vermont Act gives municipal planning com-
missions the power to review plans for proposed alterations to pri-
vate as well as public property within a district.’”

The history of the design review concept will be explored in
Part I of this note. Part II will discuss the design review process in
Vermont and its use as a planning and development tool. A review
of existing Vermont design review ordinances will be presented in
Part IH and Part IV will address the legal problems involved. Le-
gal questions stem from the subjective aesthetic nature of these
architectural controls and the often vague design review criteria
used by review boards to evaluate proposed changes. Constitu-
tional challenges have alleged denial of due process, unconstitu-
tional delegation of power, and void for vagueness. The potential
for a possible first amendment challenge exists as well. Part V will
consider other problems such as the lack of fully articulated proce-
dural rules to guide the plan application and review process. The
failure of the Vermont Legislature to require the establishment of
design review boards and to assign to them more than an advisory
function is also discussed. Part VI will conclude by offering sugges-
tions for Vermont municipalities anxious to improve the adminis-
tration of design review districts.

I. HisToricAL BACKGROUND

Design review is often used by municipalities'® to protect the
visual appearance of buildings in designated areas.' The typical
design review ordinance is administered by an architectural review
board which determines whether proposed exterior alterations,
new construction, or demolition of buildings represent “an unau-
thorized departure from either neighboring architectural style or
local design standards.”?® These boards, often called design review

17. A Vermont municipality is subject to zoning restrictions in its corporate, or proprie-
tary, activities although not in its governmental activities. Kedroff v. Town of Springfield,
127 Vi. 624, 256 A.2d 457 (1969). See VT. STAT. ANN. tit. 24, § 4409 (1975 & Supp. 1981).

18. Cohn, Effectiveness of U.S. Municipal Design Review Programs - Preliminary
Findings, 473 N.B.S. SpeciaL PusLicaTion 137, 169 (1977). This study indicated that “there
has been a growth of greater than 75% each five years since 1960 in the use of this urban
land use guidance method.” fd. Forty-one percent of 924 American cities with populations
over 25,000 reported that they were using design control. Id.

19. “The main focus of . . . review is the buildings - demolitions, alterations and new
construction - but many review boards also monitor changes around the buildings including
fences and walls, parking lots, landscaping and exterior lighting.” HaNproox, supra note 16,
at 9.

20. Kolis, Architectural Expression: Police Power and The First Amendment, 16 Urs.
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boards, are usually composed of unpaid community members, ap-
pointed by the municipal legislature, who possess expertise in such
fields as architecture, planning, law, construction or real estate.?
The public or private property owner?® desiring to undertake a reg-
ulated activity, submits a permit application and plans describing
the project to the review board for its appraisal. The board then
approves or denies applications for a permit based on predeter-
mined design criteria.?® In this way, architectural changes within
an area can be carefully monitored and controlled.

Design review ordinances are employed in two types of situa-
tions.?* They are used in historic districts to preserve old buildings
and their settings.?® They are also used to control architectural de-
sign in nonhistoric areas such as city-financed construction
projects, private projects in certain commercial or development
districts, and in subdivisions and planned communities.?® The fol-
lowing discussion will describe these two very different kinds of
design review.

A. Historic District Design Review

The earliest preservation efforts in the United States focused
on the preservation of single sites associated with prominent na-
tional heros.*” At first, little consideration was given to the archi-
tectural or aesthetic characteristics of an historic site and “it was
only as a result of romantic patriotism that several architecturally
notable buildings were saved before the turn of the century.”?® The
first buildings chosen for preservation were used as museums chief-
ly commemorating the historic events associated with them.?®

L. Ann, 273, 276 (1970).

21. HanpbrOOK, supra note 16, at 14.

22. Bome design review ordinances only regulate publicly owned buildings within a de-
sign review district. An example is the Binghamton, N.Y. design review ordinance which is
discussed in P. MaLo, THE BiNgHAMTON CoMMISSION ON ARCHITECTURE AND URBAN DEsieN
(1968) [hereinafter cited as THE BmcHaMTON CoMM'N].

23. Comm. ON DEsiGN, supra note 14, at 9.

24. 3 N. WiLLiaMS, AMERICAN LAND PLanninG Law § 71.01 (1975 & Supp. 1980); New-
som, Zoning For Beauty, 5 N. Enc. L. Rev. 1, 5 (1969) [hereinafter cited as Newsom).

25. HANDBOOK, supra note 16, at 9.

26, Id. at 11.

27. Note, Land Use Controls In Historic Areas, 44 NoTre Dame Law. 379, 390 (1969).
Mt. Vernon was acquired in 1853 and was the first site specifically saved because of its
historic significance. Id.

28. Id. at 391.

29, WiLLIaMS, supra note 24, § TIA05, at 137.
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The next phase in historic preservation was concerned primar-
ily with saving structures that were considered particularly good
examples of the architectural style of a period.?® These structures,
most predating 1850, were restored and furnished as period
museums,®!

After World War I, the preservation movement again changed
its emphasis. Preservationists recognized that whole areas of cities
and, indeed, entire towns were comprised of homogeneous groups
of buildings worth saving. These “historic districts” have become
the chief focus of the contemporary preservation movement.?* The
emphasis in historic district preservation, unlike single site preser-
vation, is on the fout ensemble,®® a phrase used to describe the
interrelationship of buildings with their surroundings, the unique
regional flavor of their design, and their aesthetic qualities as a co-
hesive unit.* As one commentator has said, “[a]n Historic District
does not necessarily have to remind us of some important historic
event. Historic districts illustrate a quiet type of history—a history
without heroes.”*® An historic district is defined as a geographic
area with a concentration of sites, buildings, structures, or objects
unified by past events, a plan, or physical development.®® The con-
cept of an historic district is elastic. A district may include an area
as small as one section within a city or an area as large as an entire
village and its environs. A district may be residential, commercial,
industrial or a combination thereof.

A group of historic buildings may be formally designated an
historic district in several ways. First, it may be listed on the Na-
tional Register of Historic Places, the official list of “districts, sites,
buildings, structures, and objects significant in American history,
architecture, archaeology, and culture.”®” This list is maintained by

30. R. Miner, ConservaTion oF Hisroric & CuLTuraL ReEsources 4 (1969).

31. Id.

32. Wied), The Law of Histaric Preservation, 34 Urs. Lanp 27, 28 (1975).

33. The phrase tout ensemble has often been used to describe the totality of an archi-
tecturally unique neighborhood. The phrase originated in a Louisiana Supreme Court deci-
sion, City of New Orleans v. Pergament, 198 La. 852, ., So. 2d 129, 131 (1941), which
upheld the authority of a preservation commission to regulate all buildings within a desig-
nated historic district whether they were historic or not.

34. WiLuiams, supra note 24, § T1A.05, at 137,

35. H. GovLpstoNe & M. DaLrymeLg, HisTory PRESERVED 22 (1976); see ¢lso Wiedl, His-
toric District Ordinances, 8 Conn. L. Rev. 209, 209 (1975).

36. NaT'L PaRk Service, U.S. Dep'r oF THE INTERIOR, THE NaTionalL RecistTer or His-
TORIC PLACES xv (1976).

37. 36 C.F.R. § 80.2 (1981).
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the Secretary of the Interior. The National Register was expanded
by The National Historic Preservation Act of 1966.°® The Register
affords the states the opportunity to nominate properties of state
and local significance regardless of either location or ownership,
whether public or private.* It is primarily a planning tool and is
administered “without restraint upon private property interests.”*°

An historic area may alse be designated by listing on the Ver-
mont Register of Historic Places which is a state register *consis-
tent with the standards of the Naticnal Register.”** A listing on
the state register is recognition that the district is a significant his-
torical resource. It does not, however, impose any architectural
controls upon private property owners,*?

Historic districts may also be created by municipalities under
a specific state enabling act or under a municipality’s general
power to zone.*® Unlike listing on a state or federal register, munic-
ipal designation may involve the imposition of architectural con-
trols in the form of a design review ordinance.** This is accom-
plished by appending the ordinance to the municipality’s
comprehensive zoning scheme.*®* The ordinance defines the bound-
aries of the district*® and requires approval of any plans for altera-

38. 16 U.S.C. §§ 470-470t (1976).

39. 26 C.F.R. § 60.2(2) (1981).

40. Id. § 60.2(c). Although listing on the register provides a property no protection from
private threats, “[f]sderal agencies undertaking a project having an effect on a listed prop-
erty must provide the Advisory Council on Historic Preservation a reasonable opportunity
to comment . . . ." Id.

41. V1. Srar. ANN, tit. 22, § 723(a)(2) (1978 & Supp. 1981); see also supre note 9,

42. Wiedl, supra note 32, at 28.

43. Wied], supra note 35, at 210; see also Johnston, Legal Issues of Historic Preserva-
tion for Local Government, 17 Wake Forest L. Rev, 707, 709-17 (1981), for a thorough
discussion of the federal, state, and local “machinery” affecting historic preservation.

44. The listing of an area on the federal or state register often acts as a catalyst which
glimulates local interest. When this happens, residents may wish to enact o design review
ordinance to protect an area. Woodstock, Vt., for instance, was first listed on the National
Register and is currently considering such an ordinance. See, e.g. Woodstock, Vt., Design
Review Ordinance (Proposed Amendments 1981) (in the possession of the T'wo-Rivers-Ot-
tauquechee Planning & Dev. Comm’n, Woodstock, Vt.).

45, Windham Regional Planning and Dev. Comm’n, Design Control Districts: A Guide-
book For Designation 29 (1980} (a draft report subject to review and field testing) [hereinaf-
ter cited as Guidebook]. Design review is a type of zoning regulation; it is an outgrowth of
traditional zoning, which controls such general factors as height, setback, lot size, bulk, and
use. Design review, in Vermont, can be thought of as an overlay zone which adds to existing
land use planping without superceding it. It is often administered by the same personnel
who administer the basic zoning bylaws. Rose, Preservation And Community: New Direc-
tions in the Low of Historic Preservation, 33 Stan. L. Rev. 473, 521 n. 217 (1981).

46. MINER, supra note 30, at 25. For a comprehensive discussion of how to determine
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tion, new construction or demolition within the district.

Historic district design review, a police power regulation,*” has
been the most successful method of preserving historic areas.*® The
United States Supreme Court has enunciated two reasons for its
increasing popularity.

The first is recognition that . . . large numbers of historic . . .
areas have been destroyed without adequate consideration of

- either the values represented therein or the possibility of pre-
serving the destroyed properties for use in economically pro-
ductive ways. The second is a widely shared belief that struc-
tures with special historic, cultural, or architectural
significance enhance the quality of life for all.*®

B. General Purpose Design Review

Design review is not limited to historic districts and is often
used to promote a harmonious visual appearance in more recently
established neighborhoods. It is used in new subdivisions to avoid
monotonous similarity of design,®® in development districts to pro-
mote planned design improvements,® and in established residen-
tial areas to preclude highly dissimilar structures.’? Like historic
district design review, this regulation is enacted by ordinance and
is administered by a review board composed of members with de-

boundaries see QFFICE oF PRESRRVATION SERvICES, NAT'L TruUsT FOR HisTORIC PRESERVATION,
A GuipE To DELiNeaTinG Epces oF Historic DisTricTs (1976).

47. Tondro, An Historic Preservation Approech to Municipal Rehabilitation of OQlder
Neighborhoods, 8 Conn. L. Rev. 248, 252 (1976). For a discussion of design review ordi-
nances and their dependence upen the police power see infra notes 147-71 and accompany-
ing text.

48. Note, Use of Zoning Restrictions To Restrain Property Owners From Altering or
Destroying Historic Landmarks, 1975 Duke L.J. 999, 1007.

49. Penn Cent. Transp. Co. v. New York City, 438 U.S, 104, 108 (1978).

50. WiLLIAMS, supra note 24, § 71.03, at 257. “They seek to prevent ugly and monoto-
nous rows of identical houses which are thought to encourage urban decay as well as to mar
the beauty of the whole community.” Anderson, Architectural Controls, 12 Svracuse L.
Rev. 26, 30 (1960).

51. Such a district was created, for instance, in the commercial area of Great Neck
Plaza, N.Y. The village enacted a zoning ordinance amendment which authorized special
overlay design districts. These districts were subject to a “design development plan” (DDP)
which specified changes to be made in the visual appearance of the district. An application
for a construction permit was reviewed for its compatibility with the DDP. Baker, Enhane-
ing The Visual Environment of the Twilight Commercial Zone: The Great Neck Plaza
Experiment, 2 Harv. EnvrL. L. Rev. 389, 390-93 (1977).

52. WiLLIaMs, supra note 24, § 71.03 at 257. “In such situations there is really no com-
mon element in the older buildings . . . except that they look familiar, and that a new
building in an unfamiliar style looks different and out of place.” Id.
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sign expertise. Unlike historic district regulation, however, the aim
of these ordinances is not to preserve history or to promote tour-
ism, but is to protect property values from depreciation due to in-
compatible intrusions and eyesores."®

One of the first general purpose design review districts was es-
tablished in Santa Barbara, California in 1925 after an earthquake
had destroyed many structures on the main street. An ordinance
was enacted to review the design of structures being built to re-
place those that had been destroyed.® Since that time, municipali-
ties have used these ordinances especially in partially developed
areas or on vacant land.®*® As one commentator has stated, “boards
of architectural or design review appear to be an idea whose time
has come.”*¢

H. DEesiGN REVIEw IN VERMONT

In Vermont, an express delegation of authority is contained in
The Vermont Municipal and Regional Planning and Development
Act of 1968°" which authorizes both planning and zoning by munic-
ipalities.®® This Act evolved from a bill*® written in response to the

53. HANDBOOK, supra note 16, at 11; see also Hershman, Beauty As The Subject of
Legislative Control, 15 Prac. Law., Feb. 1969, at 20, 27.
54. Ashmanskas, Design and Site Review Boards: Aesthetic Contrel in Local Govern-
ment, 7 MANAGEMENT INFORMATION SERVICE REFoRT, Feb. 1975, pt. B, at 1, 2.

55, WILLIAMS, supra note 24, § 71.16, at 312,

56. 1 A. Rathkorr, THE Law Op ZoNING AND PLANNING, § 14.03, at 14-32 {1980).

57. V1. STaT. ANN. tit. 24, § 4407(6) (1975) provides that:
Zoning regulations may contain provisions for the establishment of design
control districts. Prior to the establishment of such a district, the planning
commission shall prepare a report describing the particular planning and de-
sign problems of the proposed district and setting forth a design plan for the
areas which shall include recommended planning and design criteria to guide
future development. The planning commission shall hold a public hearing,
after public notice, on such report. After such hearing, the planning commis-
sion may recommend to the legislative body such design control district. A
design control district can be created for any area containing structures of
historical, architectural or cultural merit, and other areas in which there is &
concentration of community interest and participation such as & central busi-
ness district, civic center or a similar grouping or focus of activities. Within
such a designated design control district no structure may be erected, recon-
structed, substantially altered, restored, moved, demolished or changed in
use or type of accupancy without approvel of the plans therefor by the plan-
ning commission. A design review board may be appointed by the legislative
body of the municipality to advise the planning commission, which board
shall have such term of office, and such procedural rules, as the legislative
body determines.

58. Id. §§ 4381, 4401(b)(1).
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growing threat to Vermont’s environment. Advocates of the bill
felt that further development should be based on carefully formu-
lated regional plans and that local communities within the regions
should have more autonomy in planning for their unique local
needs.®®

The bread wording of the Act provides for historic district re-
view by authorizing a municipality to create a design review dis-
trict “for any area containing structures of historical, architectural
or cultural merit.”® It also provides for general purpose design re-
view in “other areas in which there is a concentration of commu-
nity interest and participation such as a central business district,
civic center or a similar group or focus of activities.”s?

Two alternative ideas—historic district review exclusively or
community-wide general purpose review—were considered but re-
jected.®® The first was rejected because it would only contrel his-
toric areas and the second because it was too sweeping.® Instead,
the drafters chose to authorize both types of design control but to
restrict their use to “critical locations”® such as “[t]he areas . . .
surrounding the traditional town green or common which are fa-
mous for their historic and architectural quality”® as well as other
nonhistoric focal points.®” There was no size limit imposed, how-
ever, and it was felt that design review could function as well in a

59. H.R. 479, Adj. Seas. (1967) (codified at VT. STAT. ANN. tit. 24, §§ 4301-4493 (1975 &
Supp. 1981)). ' '

60, An Act To Enable The Establishment of Local And Regional! Planning And Devel-
opment Commissions: Hearings on H.R. 479 Before The House Natural Resources Comm.,
Adj. Sess., 15-16 (Jan. 30, 1968) (statement of Leonard Wilson, State Planning Officer).

61. V7. STaT. ANN. tit. 24, § 4407(8) (1975).

62. Id.

63. May, Design Control Districts: A New Approach To Architectural Review In The
Proposed Revised Vermont Planning Enabling Act, 1 Uas. L. Ann, 150, 150 {1968). This
article discusses the design review portion of the Act and was published prior to its enact-
ment in 1968.

64, Id

65. Critical locations are those areas “where changes are likely to occur and where, if
they do occur they will affect the greatest number of people,” such as areas near “major
street intersections, transit stations, or near major public and semi-private facilities such as
hospitals, churches, universities, and other institutions.” Id. at 150-51.

"66. Id. at 150.

67. Id. at 151. Philadelphia has enacted similar legislation which imposed “limited ar-
chitectural controls on areas of distinction, fronting on boulevards or public parks. Applying
only to narrowly defined areas, this legislation . . . is designed primarily to protect the
beauty of public places from the ‘extremes of private intrusion.” ” Kleinhaus, Architectural
Control: Urban Environment and the Law, 1 CoLum. J.L. & Soc. Pross. 26, 33 (1965).



372 Vermont Low Review [Vol. 7:363

rural area as in the central city.®®

The Act confirms the power of Vermont municipalities to ex-
ercise architectural controls and, in addition, mandates that a se-
quence of planning steps be followed. Initiaily, a Vermont munici-

pality must have: (1) a comprehensive planning program, {2) a
municipal development plan to guide future growth, and (3) a
planning commission.®® Only then is the community authorized to
implement the municipal development plan by “adopting, amend-
ing and enforcing any or all of the bylaws provided by the Act.””®
Those bylaws specifically include zoning regulations; among the
permitted types of zoning regulations are design control districts.”

_ In addition to the municipal development plan, there are fur-
ther planning requirements that must be met by communities con-
sidering design review ordinances. The Act provides that a munici-
pal planning commission must “prepare a report describing the
particular planning and design problems of the proposed district
and setting forth a design plan for the areas which shall include
recommended planning and design criteria to guide future devel-
opment.”?? Such a plan might include proposals for improving traf-
fic patterns and parking areas in addition to proposals for enhanc-
ing the visual quality of an area.™

The municipal planning commission has the task of preparing
the report which describes the particular planning and design
problems of the proposed district. The report and plan must then
be submitted to the local legislature™ for approval before a design
review district can be created. In the words of one commentator,
“[t]hey will not be buying a pig in a poke, but will be presented
with the reasons for establishing the district, the specific aims in

68. May, supra note 63, at 152

69. V1. STAT. ANN. tit. 24, § 4401(a) {1975 & Supp. 1981).

70. Id.

T1. Id. § 4407(6).

72, Id,; see, e.g., Woodstock Planning Comm'n, Design Review Report (1981) (in pos-
session of the Woodstock, Vt., Planning Comm’n).

73. May, supra note 63, at 151. The review of site planning authorlzed by VT. STaT.
ANN. tit. 24, § 4407(5) (1976 & Supp. 1981), includes “traffic access, circulation and parking,
and landscaping and screening.” Site plan review can be utilized in conjunction with design
review to provide more comprehensive regulation of the urban environment.

74. The local legislature means “‘the selectmen in the case of a town, the trustees in the
case of an incorporated village, . . . the mayor and aldermen in the case of & city, and the
supervisor in the case of an unorganized town or gore.” V1. STaT. ANN. tit. 24, § 4303 (1975
& Supp. 1981).
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the form of a design plan, and the criteria on which the review of
proposed alterations or property improvements shall be based.””®

After a planning report has been prepared, the planning com-
mission “shall hold a public hearing, after public notice, on such
report.””® After this hearing the planning commission may then
adopt the report and recommend to the municipal legislature that
it enact a design review district.””

The local zoning bylaws must be amended in order to adopt a
design review ordinance. The amendment procedure requires a
public hearing, after notice, by the planning commission as well as
notification of local, regional and state agencies.” A second public
hearing, after notice, must he provided by the municipal legisla-
‘ture.” In rural towns, proposed revisions to a zoning bylaw may be
adopted by the legislative body, but approval is dependent upon
voter ratification if a petition is signed by two percent of the legal
voters.®®

If the design review ordinance is enacted, the planning com-
mission then has the power to disapprove any plans for the erec-
tion, reconstruction, alteration, movement, demolition, or change
in use or occupancy of any structure within the district.®® Appeals
from decisions of the planning commission are authorized by the
Act®® and are taken to the superior court of the county in which
the property in question is located.*

Only five Vermont municipalities have authorized design con-
trol districts since the passage of the Vermont Planning and Devel-
opment Act in 1968.%* One reason for this small number is that
many municipalities still do not have a municipal development
plan or a planning commission—both prerequisites for design re-
view.®® Also, those communities with municipal planning commis-
sions may lack the expertise or funds to compile the design review

75. May, supra note 63, at 152.

T6. V1. STAT. ANN. tit. 24, § 4407(6) (1975).

7. Id.

78, Id. §§ 4403-4404.

79. Id.

80. Id. § 4404(d)(1) (a rural town is a community with a population of less than 2,500).

B1. Id. § 4407(6).

82, Id. § 4475.

83. Id. § 4471.

B4. These municipalities are Montpelier, Burlington, St. Johnsbury, Manchester
Center, and Old Bennington. Woodstock, Vt. is currently considering such a bylaw.

85. See suprao notes 69-70 and accompanying text.
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report and to draft the bylaw amendment required by the Act.®® A
further reason may be the mistaken belief that Vermont’s Act
2560%" will provide the necessary review.®® Although Act 250 does
provide for review of the impact major development may have on
“the scenic or natural beauty of the area, aesthetics, and historic
sites . . . ,’* it only applies to development in excess of ten acres®
or to subdivisions of ten or more lots that are less than ten acres
each.® Finally, design control may be unpopular because many cit-
izens feel that municipal regulations carry negative social implica-
tions. The problems of exclusionary zoning®® and urban displace-
ment®® are serious and pervasive in many areas.

In those Vermont municipalities which have enacted design
review it has been a successful tool for sensitizing residents to the
aesthetic value of their built environment.® Design review has
been used in both historic areas and in general purpose districts.
Old Bennington, Vermont, for instance, employs historic district

86. Guidebook, supra note 45, at ii.

87. See supra notes 5 and 10.

88. Interview with Donald Bourdon, Executive Director, Two-Rivers-Ottauguechee Re-
gional Planning and Dev. Comm’n, in Woodstock {(Jan. 22, 1982).

89. VT. STAT. ANN. tit. 10, § 6086(8) (1975 & Supp. 1981).

90, Id. § 6001(3); e.g., Committee To Save The Bishop's House, Inc. v. Medical Center
Hospital of Vt., 137 Vt. 142, 400 A2d 1015 (£979),

91. V1. STAT. ANN. tit. 24, §§ 6001(8), 6001(9) {1975).

92, Exclusionary zoning is a “popular term which refers to the manipulation of land use
controls to insure the class, racial, or economic homogeneity of a town.” ComMM. On DesiGN,
supra note 14, at 15, Design review could be used

as an easy subterfuge to block unwanted housing for low- and moderate- in-

come people, or to hamstring development geared for interracial occupancy.

Furthermore design review is a way to increase development costs just in or-

der to insure that all new housing in a community must bear *spob appeal’

price tags. If such abuses were tolerated, they would undermine the legal ba-

sis for design review and discredit the entire concept.
Id. If a design review ordinance has not been adequately structured to provide for proce-
dural protection against exclusionary practices, it will be vulnerable to a due process chal-
lenge. Id. If the ordinance has been applied unfairly, an equal protection challenge might be
successful. Id. For an introduction to the legal problems involved in exclusionary zoning see
Williams & Nerman, Exclusionary Land Use Controls: The Case of North-Eastern New
Jersey, 22 Syracuse L. Rev. 475 (1871).

93. “Urban displacement” refers to the modern dislocation of low income tenants and
homecwners by the more affluent middle class. Briggs, Editorial, 1 AMERICAN PRESERVATION
2-3 (Oct.-Nov. 1977). For a discussion of the plight of the poor and minority people who
have been uprooted from their neighborhoods see Displacement Unsolved, 1 AMERICAN
PresErvaTiON 20 {Oct.-Nov. 1977). For a discussion of the economic reasons for this phe-
nomenon see Beckwith, Developments In The Law Qf Historic Preservation And A Reflec-
tion On Liberty, 12 Wake Forest L. Rev. 93, 111-15 (1976).

94. Interview with Nathan Frothingham, Chairman, Montpelier, Vt. Planning Comm’n,
in Montpelier {Nov. 5, 1981).
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design review in the Old Bennington Historic District.®® Burling-
ton, Vermont, employs both types of design review.® It regulates
historic districts but also uses general purpose design review to
regulate “urban conservation districts’® and “development oppor-
tunity districts”®® within the city.

At the present time there may be a renewal of interest in de-
sign review by Vermont municipalities. Woodstock, Vermont, is
currently enacting a design review amendment.®® Calais is consid-
ering an ordinance to protect its Kents’ Corner Historic District?®®
and Manchester Village is contemplating additional “limited de-
sign control districts along the scenic entrances into [tjown.””19?

III. DesicN REviEw ORDINANCES: Basic COMPONENTS

Design review ordinances in Vermont differ because the pur-
poses for their creation vary. Districts created primarily for the
protection of the state’s historical heritage contain elements inap-
plicable to nonhistoric areas.® There are, however, elements
which are common to most Vermont design review bylaws: (A)
statement of purpose, (B) the establishment of a design review
board, (C) procedures for plan application and review, (D) design
review criteria, and (E) demolition requirements.

A. Public Purpose

Vermont Design Review ordinances contain a statement of
purpose which must be consistent with section 4302 of the Act!®®

95. Bennington Planning Comm'n, Report On The Design Control District (1973) (in
possession of the Bennington, Vt. Planning Comm.).

96. See E. Alexander, C. Liebs & R. Thomas, Recommendations for the Conservation
of Building Resources 19-20 (June 22, 1978) (unpublished report to the Burlington Planning
Comm’n, City of Burlington, Vi.) [hereinafter cited as The Conservation of Building
Resources).

97. Id. "These districts constitute pleasant, useful, architecturally cohesive neighbor-
hoods, which while not of outstanding significance need to have their general scale and am-
bience retained and enhanced.” Id.

98. Id. “These districts are areas where cither quality existing building resources are
not present, or where they are in such limited number as not to determine the character of
new design,” Id. at 21.

99, See supra note 44.

100. Telephone interview with Robert Apple, Calais, Vt. (Jan. 22, 1982).

101, Letter from Patricia H. Meredith, Planner, Manchester Center, Vt. (Nov. 9, 1981).

102, Comm. On DESIGN, supra note 14, at 35. In historic district regulations, for exam-
ple, it is possible to articulate far more explicit design review standards than in general
purpose regulations. fd.

103. VT. StAT. ANN, tit. 24, § 4402 (1975). The purpose clause of the Vermont Planning



376 Vermont Law Review [Vol. 7:363

and which is typically a potpourri of objectives justifying the regu-
lation as a valid exercise of the police power.'** The Woodstock,
Vermont, proposed ordinance is typical:

The natural beauty and the visual and historic character of
the Village represent an important asset, by providing a
source of pleasure for both the residents and visitors, and so
contribute substantially to the economic base of the commu-
nity and to its tax ratables. In order to protect these charac-
teristics, it is necessary to insure that buildings and other im-
provements are properly related to their sites, and to
surrounding sites and structures; to insure that proper atten-
tion is given to the exterior appearances of structures, signs
and other improvements so as to provide & means in which
property values can be stabilized or improved and to protect
and foster the economic well-being of the community.'*®

A purpose clause in design review ordinances should be care-
fully articulated to survive potential challenges. A town must be
sensitive to the constitutional limits of its police power. A town
must anticipate challenges that the regulation is aesthetic and,
therefore, not within the scope of the police power.'*® For this rea-
son, many purpose clauses recite each and every purpose for which
the ordinance could conceivably have been enacted.'®” Not all state
courts have accepted aesthetics as a sole justification for zoning.'*
Care is usually taken, therefore, to insure that other more widely
accepted justifications appear.

and Development Act provides these goals:
To protect and preserve the historic features of the Vermont landscape and
of its villages, towns, and cities, t0 preserve open spaces and to provide a
sound economic base for its maintenance as open space, to facilitate the
growth of villages, towns and cities and of communities and neighborhoods
therein in a manner to create an optimum urban environment, to encourage a
rational and convenient pattern of settlement, and good civic design, and in
particular to encourage and enhance the attractiveness of the Vermont scene.
Id. § 4302(a).
104. Turnbull, Aesthetic Zoning, 7 Wake Forest L. REv. 230, 231 (1971).
105. Woodstock, Vt., Design Review Ordinance § 1.3 (Proposed Amendments 1981).
106. See infra notes 147-71 and accompanying text.
107. For & purpose clause suggested by the American Institute of Architects, see Comu.
oN DesigN, supra note 14, at 34,
108. For a discussion of the positions of the various states in regard to the legitimacy of
aesthetic regulations, see Bufford, Beyond The Eye of the Behalder: A New Majority of
Jurisdictions Authorize Aesthetic Regulation, 48 UMKC L. Rev. 125 (1980).
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B. The Establishment of a Design Review Board

The Act provides for, but does not require, the appointment of
a design review board by the local legislature.’® Under the Ver-
mont scheme, the municipal planning commission actually wields
the power of review and the review board, if established, acts only
in an advisory capacity.'!?

An ordinance, such as that of Manchester Village, may simply
state that “{a] Design Review Board, consisting of five residents of
the Village, may be established and appointed by the Village
Trustees, to have such term of office, and such procedural rules, as
said Trustees determine.”'"! Other ordinances require a more va-
ried composition. The design review board of the City of St. Johns-
bury, if established by the Board of Selectmen, is composed of five
members.!'? Review board membership in St. Johnsbury must in-
clude “persons having a knowledge of and interest in design, archi-
tecture, landscape design, historic development and/or the
community,’”*!?

Design review boards are usually composed of an odd number
of members and are appointed by the local legislature, often with
the advice of the commission.'’* The term of office is usually for
three or four years!'® although in some ordinances the term is ei-
ther unspecified!'® or determined by the local legislature.!'” Under
the Woodstock proposed amendment, the local legislature may re-
move a hoard member, but only for “good cause.”"!®

109, V. STAT. ANN. tit. 24, § 4407(6) (1975). For a definition of local legislature see id.
§ 4303.

110. V7. STaT. ANN, tit. 24, § 4407(6) (1975).

111. Manchester Village, Vt., Zoning Bylaw § 3.8.6. (1972); see also Old Bennington,
Vt., Zoning Bylaws § 3.7 (1971).

112. 8t. Johnsbury, Vt., Zoning Bylaw § 402 {1971).

113. Id.

114. See, e.g., Woodstock, Vt., Design Review Ordinance § 4.13 (Proposed Amendments
1981); Comm. On DEsicN, supra note 14, at 40.

115. See, e.g., Woodstock, Vt., Design Review Ordinance § 4.13(c) {(Proposed Amend-
ments 1981) (four years); BurLINGTON, VT., CoDE OF ORDINANCES § 18E (1980) (three years).

118. See, e.g., MonTeELIER, VT., CoDE OF ORDINANCES § 15-404.2 (1973): 5t. Johnsbury,
Vt., Zoning Bylaw § 402 (1971).

117. Manchester Village, Vt., Zoning Bylaw § 3.8.6 (1972); Old Bennington, Vt., Zoning
Bylaws § 3.7(a) (1971).

118. Woodstock, Vt., Design Review Ordinance § 4.13(c} (Proposed Amendments 1981);
see also Comm. ON DEsicN, supra note 14, at 41.
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C. Procedures for Plan Application and Review

Procedural rules for Vermont planning commissions or boards
to follow in approving any proposed changes within the district
should be clearly set out by the local legislature!*® and may include
the following steps: (1) pre-application conference, (2) submission
of plans, and (3) time limitation for action.

1. Pre-application Conference

Prior to filing an application, a Burlington, Vermont, appli-
cant is encouraged to meet with the planning commission staff to
obtain information on the general guidelines the commission plans
to use in evaluating an application."®*® Pre-application meetings
clarify the process at the outset and avoid costly reworking of de-
signs and plans.'*

2. Submission of Plans

A design review ordinance may require that a plan application
be submitted before any change is made to the exterior of a struc-
ture.’? Vermont regulations, however, require approval only for
“substantial” alteration as specified in the Act.??* Plans are not re-
quired for ordinary maintenance or for any change required by an
official inspector to correct a condition which threatens the public
safety.’* They are also not required for alterations to the interior
of existing structures,'*®

The actual plans required by various ordinances differ widely
with the result that presentations may vary from detailed eleva-

119. Letter from H. William Mitchell, Chief of Technical Assistance, Dept. of Housing
and Community Affairs, State of Vt., to Donald Bourdon, Ex. Dir., Two Rivers-Ottau-
guechee Regional Planning and Dev. Comm’n (Oct. 7, 1881); see also Comm. ON DESIGN,
supra note 14, at 46-50; Guidebook, supra note 45, at 29-30.

120. BurLineTon, V1., Cope oF OrDiNances § 18B(1) {1980).

121. Comm. ON DESIGN, supre note 14, at 47, )

122, Id. at 46. If plans for all alterations are required the board will often have author-
ity to “exempt” those changes that are de minimus. Id. at 46-47.

123, “Within such a designated design control district no structure may be erected,
reconstructed, substantially altered, restored, moved, demolished or changed-in use or type
of occupancy without approval of the plans therefor by the planning commission.” VT, STaT,
AnNn. tit. 24, § 4407(6) (1975) (emphasis added); see MoNTPELIER, VT., CODE OF JRDINANCES
§ 15-404,1 (1973); BurLinGTON, VT., CODE oF ORDINANCES § 18A (1980); Manchester Village,
Vt., Zoning Bylaw § 3.8.3 (1972).

124. See, e.g., BurLingron, V1., Cope or Orpinances § 18C.1, 18C.2 (1980),

125, See, e.g., Woodstock, Vt., Design Review Ordinance § 4.10 (Proposed Amendments
1981); Manchester Village, Vt., Zoning Bylaw § 3.8.4 (1972).



1982] Enhancing The Vermont Townscape 379

tions to the most informal sketches.’*® The least demanding ordi-
nances simply require “‘building plans’?? or “plans and elevations,
and a description of materials to be used on the exterior of any
structure.”'®® A more demanding standard is set by ordinances re-
quiring “identification and location of the project” as well as a “de-
tailed design . . . including basic materials, finishes and all struc-
tural plans.”'*® In some municipalities, detailed requirements may
be waived in favor of simpler plans, if a “preliminary request for
approval involves only a minor change to the exterior of the
structure.”'®®

3. Time Limitations for Action

All ordinances require that commissions act upon an applica-
tion for a permit within a certain length of time. If the commission
fails to make a determination within the time limit, a permit will
automatically issue.® The length of time specified varies from
twenty-one days to sixty days'®® and is probably reflective of how
busy the planning commission is in that municipality.

D. Design Review Criteria

The design review criteria are the heart of the ordinance.
These guide the commission in determining whether the proposed
plan should be approved. In Vermont, design review criteria con-
tained in the ordinances vary considerably although most employ
the broad and ambiguous criteria of “harmony” and “compatibil-
ity.”'** A proposed alteration, for instance, would not be approved
if it was deemed to be “incongruous” with the existing district.
The following criteria are based on the concepts of harmony and
compatibility.

The Planning Commission shall . , . render a decision as to

126. Interview with Nathan Frothingham, Chairman, Montpelier, Vt. Planning
Comm'n, in Montpelier (Nov, 5, 1981).

127. Manchester Village, Vt., Zoning Bylaw § 3.8.7 (1972).

128, MoNTPELIER, VT., Cope oF ORDINANCES § 15-404.3 (1973).

129. BUrLINGTON, VT., CoDE oF ORDINANCES § 18B.2 (1980).

130. Old Bennington, Vt., Zoning Bylaws § 3.4(d) (1971); Woodsatock, Vi., Design Re--
view Ordinance § 4.13 (Proposed Amendments 1981).

131. See, e.g., MoNTPRLIER, VT., CoDE OF ORDINANCES § 15-404.3([) (1973); BURLINGTON,
V1., Cope oF ORDINANCES § 184 (1980).

132. MoNTPELIER, VT., CODE OF ORDINANCES § 15-404.3(f) (1973) (forty-five days); Bur-
LiNaToN, VT., Copg of ORDINANCES § 18A (1980) (sixty days).

133. See, e.g., MONTPELIER, VT., CODE OF ORDINANCES § 15-404.3(d} (1973); Manchester

Village, Vt., _aning Bylaws § 3.8.5 (1972).
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the acceptability of plans based on the following
considerations:

1. Preservation or reconstruction of historic style;

2. Harmony of exterior design with other properties in the
district;

3. Compatibility of exterior materials to be used with other
properties in the district;

4. Compatibility of the proposed landscaping with the

district;
5. Prevention of the use of incompatible designs, buildings,
color schemes or exterior materials . . . '™

At least one Vermont ordinance contains more specific crite-
ria.’*® An example of more specific criteria is contained in the pro-
posed ordinance for Woodstock, Vermont, which is generally pat-
terned after the famous “Savannah Criteria”—developed for the
Savannah, Georgia, historic district ordinance.’® These criteria in-
clude height, setback, proportion, rhythm,'*” materials, architec-
tural details, continuity, direction of front facade, and roof
shape.'®®

The type of criteria contained in design review regulations in
this country have, in large part, been influenced by the type of dis-
trict to be regulated. In historic districts, because the existing
character is readily ascertainable, criteria usually have been more
detailed. In general purpose districts, ordinances have employed
the more general standards of harmony and compatibility. In Ver-
mont, however, the general criteria have been employed for use in
both kinds of districts.

134, Mow~TPELIER, VT., CopE OF ORDINANCES § 15-404.3(d) (1973). Another example
states, in part, that:
In its consideration of approval of building plans the Commission shall make
the following findings:
a. The basic design of the structure is compatible with its sur-
roundings and appropriate in a New England Village setting. . . .
Manchester Village, Vt., Zoning Bylaw § 385 (1972). See alse Old Bennington, Vt., Zoning
Bylaws § 3.6 (1971).

135. See, e.g., Woodstock, Vt., Design Review Ordinance § 4.14 {Proposed Amendments
1981).

136, See generaily G. STEPHEN, REMoDELING OLD Houses WirHour DestROVING THEIR
CHARACTER 208-15 (1973) [hereinafter cited as RemopeLing OLp Housgs).

137. Rhythm is the recurrent alteration of solide and voids in the front facade of a
building which establishes a pattern which is sensed by a person observing the building
from a distance. See id. at 211.

138. Woodstock, Vt., Design Review Ordinance § 4.14 (Proposed Amendments 1981).
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E. Demolition of Structures

The Vermont Planning and Development Act also authorizes
regulation of the demolition of buildings within design review dis-
tricts.'®® Vermont municipalities have reacted in different ways to
this grant of authority. Manchester Village makes no provision in
its ordinance for controlling the demolition of buildings.'*®* The
proposed amendments creating a design review district in Wood-
stock provide only for delay of demolition plans “to afford any in-
terested party or organization the opportunity to acquire or to ar-
range for the preservation of such a building.”'*! Montpelier goes
further and requires a two-step process. An owner who wishes to
demolish a structure must show that “the building is incapable of
earning an economic return . . . .”"® The planning commission
must then “consider all other available alternatives and find them
non-feasible.”*** An owner who fails to meet this burden would be
denied a demolition permit.

These responses to the problem of demolition are attempts to
avoid the possibility that a municipal action prohibiting demolition
would constitute a taking of private property without due process
of law in contravention of the fifth and fourteenth amendments of
the United States Constitution. Such a taking, if proven, would re-
quire the municipality to compensate the owner for his resulting
financial loss.*** Although a landowner who desires to demolish a
structure is usually seeking to make a better return on his invest-
ment, if his present return is reasonable a demolition permit can
be denied without the danger that a “taking” will result.*8

139. VT STaT. ANN, tit. 24, § 4407(6) (1975).

140. The Manchester Village ordinance regulates only the “erection, reconstruction,
substantial alteration or restoration, or moving of any structure within the Village limits.”
Manchester Village, Vt., Zoning Bylaw § 3.8.2 (1972).

141. Woodstock, Vt., Design Review Ordinance § 4.16 (Proposed Amendments 1981). Ti
provides that *[w)ithin the Historic Area . . . no principal building shall be demolished until
a notice of the proposed demolition has been given by the owner of such property at least
three times in & newspaper of general circulation.” Id.

142. MoNTPELIER, VT., CODE 0oF ORDINANCES § 15-404.3{c) (1973).

143. Id.

144. Pyke, Architectural Controls and the Individual Landmark, 36 Law & CoNTEMP.
Prons. 398, 402-03 (1971). For a thorough discussion of the fifth amendment “taking” issue
in municipal land use regulations see Lang, New York City v. Penn Central Transp. Co.:
Fairness and Accommodation Show the Way Out of the Takings Corner, 13 Ugs. Law. 89
(1981); Samuels, After Penn Central: A Look Down the Track at Constitutional Taking, 8
ReaL Estate L.J. 230 (1980); Case Comment, New York City v. Penn Central Transp. Co.;
Easy Taking-Clause Cases Make Uncertain Law, 1980 Utan L. Rev. 369.

145. The concept of “reasonable return” was recently considered in Penn Cent. Transp.
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Municipalities have typically been reluctant to control demoli-
tion and, like Woodstock, have opted for the middle ground of de-
lay. A delay affords the opportunity for publicity and compromise
without the economic disadvantages of more rigid demolition
controls.

IV. VErRMONT DEsicN REVIEw ORDINANCES: POSSIBLE
CoNsSTITUTIONAL QBJECTIONS

Vermont’s municipal design review ordinances may be chal-
lenged on several grounds. First, it may be alleged that design re-
view is an aesthetic regulation and is therefore an improper exer-
cise of the police power. Second, a strong argument can be made
that the review standards of compatibility and harmony are so am-
biguous as to encourage arbitrary and capricious decisions by plan-
ning commissions. An ordinance containing these vague standards
might be invalidated as an unconstitutional delegation of power or
as “void-for-vagueness.” Last, a challenge might be made on first
amendment grounds. A design review ordinance barring the crea-
tive work of an architect or other design professional may be an
unwarranted intrusion upon freedom of design expression.

These three grounds do not exhaust the list of possible consti-
. tutional objections to a design review ordinance or to its method of
enforcement.'® They have been chosen for discussion here for the
following reasons. The argument that such an ordinance is an im-
proper use of the police power has been chosen because it is com-
monly asserted. The vagueness challenges are discussed because
they represent the strongest objections to current Vermont ordi-
nances. The first amendment argument is untested and not likely
to succeed In Vermont. It is discussed here, however, because it
helps to illustrate a basic and important design review controversy.

A. Beyond the Scope of the Police Power

Design review is an aesthetic regulation because it seeks to af-
fect the visual character of the environment.'*” It derives its au-
thority from the police power—a government’s authority to pro-

Co. v. New York City, 438 U.S. 104 (1978) where the Court found that Penn Central’s pri-
mary expectation to continue to use Grand Central terminal at a profit satisfied this crite-
rion. 438 U.S. at 136-38.

146. See supra notes 92, 144-45 and accompanying text.

147. Bufford, supra note 108, at 127, Aesthetic regulations include laws governing his-
toric and nonhistoric districts, signe and billboards, and junkyards. Id.
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mote the health, safety, morals and general welfare of its
citizens.*® Whether a municipal design control ordinance promotes
the “public welfare” and is a valid exercise of the police power is a
due process question.*® A regulation that achieves an objective
outside the scope of the police power is a deprivation of property
without due process of law.’*® The question whether aesthetic reg-
ulations are within the purview of the police power has historically
been controversial.*®!

Early in the twentieth century aesthetic considerations were
not regarded as legitimate objectives of the police power.'*® The
regulation of private property for aesthetic reasons, while it may
have served to “secure a triumph of pleasure and perhaps beauty
. . . was not a matter of necessity affecting the health or safety or
welfare of the common weal.”'®® The mere presence of an aesthetic
purpose in an ordinance was, in some jurisdictions, enough for a
per se invalidation.'® The reluctance to uphold aesthetic regula-
tions was based on the belief that aesthetic judgments are “a mat-
ter of individual taste and are thus too subjective to be applied in
any but an arbitrary and capricious manner.”**® Later, many juris-
dictions evolved from that position to hold that aesthetic consider-
ations may be included in the purpose of such a regulation as long
as there is an accompanying traditional objective.'*® These courts,

148. Maher v. City of New Orleans, 516 F.2d 1051, 1058 (5th Cir. 1975); Figarsky v.
Historic Dist. Comm™, 171 Conn. 198, 207, 368 A.2d 163, 169 (1976) (quoting State v.
Gordon, 143 Conn, 698, 703, 125 A.2d 477, 480 (1956); City of Santa Fe v. Gamble-Skogmo,
Inc., 73 N.M. 410, 415, 389 P.2d 13, 17 {1964).

149. Maher v. City of New Orleans, 516 F.2d 1062, 1059 (5th Cir. 1975). To satisfy due
process, an ordinance must pass a two-pronged test. First, it must be within the scope of the
police power and, second, it *must bear a real and substantial relation to a legitimate state
purpose.” Id. at 1058-59.

150, Fred F. French Investing Co. v. City of New York, 39 N.Y.2d 587, 595, 350 N.E.2d
381, 386, 385 N.Y.S.2d 5, 10 (1976).

151. WiLLiams, supra note 24, § 16.01, at 16-6 to 16-8.

152. See, e.g., Curran Bill Posting and Distributing Co. v. City of Denver, 57 Colo. 221,
107 P. 261 {1910); City of Passaic v. Patterson Bill Posting Co., 72 N.J.L. 285, 62 A. 267
{1905).

153. J. Monrrison, Historic PRESERVATION Law 21 {1965) (emphasis in original).

154. Tue Bmcuamron CoMm'N, supra note 19, at 48; Note, Leaving the Scene: Aes-
thetic Considerations in Act 250, 4 Vr. L. REv. 163, 173 (1979) [hereinafter cited as Leaving
the Scene]. Courts “engaged in a reasoning process, often amounting to nothing more than a
legal fiction, in order to avoid recognizing aesthetica as an appropriate basis for the exercise
of the police power.” John Donnelly & Sons, Inc. v. Outdoor Advertising Bd., 369 Mass. 206,
217, 339 N.E.2d 709, 716 (1975).

155, John Donnelly & Sons, Inc. v. Outdoor Advertising Bd., 369 Mass. 206, 217, 338
N.E.2d 709, 716 (1975).

156, Turnbull, Aesthetic Zoning, 7 Waxe Forest L. Rev. 230, 235-36 (1971); see, eg.,
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while upholding the regulation, consistently find some purpose
more traditionally related to health, safety and morals to justify
their holdings.”®™ Frequent justifications have been that the ordi-
nance assisted in maintaining property values or that it promoted
tourism."®® Finally, some courts have adopted the position that aes-
thetics alone are a valid objective of the police power.'®®

Although there is no consensus among state courts, the United
States Supreme Court has recently stated, in dicta, that it consid-
ers aesthetic regulations to be a valid exercise of the police power.
In Penn Central Transportation Co. v. New York City,*®*® the
Court said “this Court has recognized, in a number of settings, that
states and cities may enact land use restrictions or controls to en-
hance the quality of life by preserving the character and desirable
aesthetic features of a city . . . .”"*®! The Court did not directly rule
on the police power question as the New York City landmark law
had not been directly challenged on this basis.

The Vermont Supreme Court, in Vermont Salvage Corp. v.
Village of St. Johnsbury,'®® invalidated a municipal junkyard con-
trol ordinance and a state statute which prohibited junkyards
along public highways. The court found that both the ordinance
and the statute were based on aesthetics alone and were too broad
and sweeping to be a legitimate exercise of the police power.'*® The
court stated that “the use of a person’s property cannot be limited
or restricted under the guise of the police power where the exercise
of such power would be warranted solely on aesthetic considera-

Welch v, Swasey, 214 U.S. 91 (1909); City of Miami Beach v. Ocean & Inland Co., 147 Fla.
480, 3 So. 2d 384 (1941); United Advertising Corp. v. Metuchen, 42 N.J. 1, 198 A.2d 447
(1964).

157. Note, Beyond the Eye of the Beholder: Aesthetics & Objectivity, 71 Mich. L. Rev.
1438, 1453 (1973) [hereinafter cited as Beyond the Eye of the Beholder]; Comm. ON DESIGN,
supra note 14, at 36.

158, See, e.g., Opinion of the Justices to the Senate, 333 Mass. 773, 780, 128 N.E.2d
557, 662 (19565} (promotion of tourism); City of Santa Fe v. Gamble Skogmo, Ine., 73 N.M.
410, 415, 389 P.2d 13, 18 (1964) {attraction of visitors).

159, See, e.g., People v. Stover, 12 N.Y.2d 462, 191 N.E.2d 272, appeal dismissed per
curium, 375 U.8. 42 {1963); Oregon City v. Hartke, 240 Or. 35, 400 P.2d 255 (1965). For a
complete discussion of those states holding the position that aesthetica alone are a valid
objective of the police power, see Bufford, supra note 108, at 131-44.

160. 438 U.S. 104 (1978) (the city had declared Grand Central terminal to be a
landmark and, pursuant to the statute, blocked construction of a proposed high-rise office
building above the terminal).

161. fd. at 129 (citations omitted).

162. 113 Vt. 341, 34 A.2d 188 (1943).

163. Id. at 353-56, 34 A.2d at 195-97.
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tions.”'®* The court recognized that the law governing aesthetic
regulations was ‘‘undergoing development”® and stated ‘“that
even though aesthetic considerations alone may not warrant police
power regulation, they may be taken into account where other ele-
ments are present to justify regulations ..., !¢

Although one commentator has argued that the Vermont court
may be moving in the direction of upholding regulations purely for
aesthetic reasons,'®” it has clearly indicated in Vermont Salvage
that a regulation will be upheld if other, more traditional police
power rationales are present. Design review regulations have been
upheld by other courts on the grounds that “they prevent urban
decay . . ., that they promote property values, the tourist industry,
safety, morality and decency, efficiency, contentment and civic
pride, and the love of one’s country,”%®

It seems likely that historic district design review will be up-
held in Vermont. The state derives substantial income from the
tourist industry'®® and this, together with the educational value of
historic preservation, would be a reasonable link to the general
welfare. General purpose review, however, may be not so easily jus-
tified. The traditional police power rationale has been that this
type of regulation preserves property values.!” It is difficult to
document the potential detriment to neighborhood property val-
ues caused by an intrusive building. The property value test is
often used by courts without any supporting evidence.'™ Should a

164. Id. at 351, 34 A.2d at 194-95.

165. Id. at 351-52, 34 A.2d at 195.

166. Id. at 352, 34 A.2d at 196.

167. Leaving the Scene, supra note 154, at 175-76 nn. 68-72,

168. Beyond the Eye of the Beholder, supra note 157, at 1456.

169. See supra note 3 and accompanying text.

170. Anderson, supra note 50, at 44; Comment, Community-Wide Architectural Con-
trols in Missouri, 36 Mo. L. Rav. 423, 426 (1971).

171. Crumplar, Architectural Controls: Aesthetic Regulation of the Urban Environ-
ment, 6 Urs. Law. 622, 629-30 (1975) [hereinafter cited as Crumplar]; see also Comm. ON
DEsIGN, supra note 14, at 38,

There is a practical difficulty in trying to bind the ethereal concept of
“beauty’ to what appesars to be the hard rock data of “property values.” It is
nearly impossible to know whether a glass house located in a neighborhood of
traditional homes will actually lower values . . . .

. «» We know of no feasible systematic procedure for assessing value impacts:
the benefit of geod design and the costs of ill-considered plans are difficult, if
not impossible, to assess,

Id. at 36-37.
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court require proof, a planning commission would be hard pressed
to meet that burden. Of course, if the Vermont court follows the
United States Supreme Court’s suggestion that aesthetics alone are
a valid exercise of the police power, both types of design review
could be sustained.

B. Unconstitutional Delegation of Power and Void for
Vagueness

A design review ordinance may be vulnerable to attack if it
does not contain adequate standards to guide a design review
board in its duties.'” Courts have differed in their treatment of
design review criteria. Most courts have accepted broad and
vaguely worded standards of review, especially in historic district
ordinances.'”™ At least one court, however, disagrees.'” For many
years the criteria of harmony and congruity have been upheld by
state courts as sufficiently articulated standards.!” There is reason
to believe, however, that these broad standards may be inadequate
for the administration of design review ordinances in Vermont.™®

A party wishing to challenge such an ordinance would have
two avenues of objection. First, a party can allege that the ordi-
nance allows an impermissible delegation of power to a nonlegisla-
tive agency.'” Second, a party could challenge the validity of an
ordinance on fourteenth amendment grounds as “void for vague-
ness.”'?® Both doctrines deal with uncertain statutory language, al-
though the nondelegation doctrine is derived from the separation
of powers, while the void for vagueness doctrine stems from due
process protections.’”™ The first doctrine is usually used to attack a

172. Natr't TrusT POR HisTORIC PRESERVATION, HISTORIC PRESERVATION IN CALIFORNIA:
A LecaL Hanppeook 59 (1975).

173. See, e.g., A-5-P Associates v. City of Raleigh, 298 N.C. 207, 258 S.E.2d 444 (1979)
{general standard of “incongruity” legally sufficient); Bohannan v. City of San Diego, 30 Cal.
App. 3d 416, 106 Cal. Rptr. 333 (1973) (minutely designated standards are not required).

174. Morristown Road Assocs. v. Mayor of Bernardsville, 163 N.J. Super. 58, 394 A.2d
157 (1978) (atandard of harmony “impermissibly” vague); Comm, ON DESIGN, supra note 14,
at 13.

175. See infra notes 198-203 and accompanying text.

176. See infra notes 204-209 and accompanying text.

177. Note, The Police Power, Eminent Domain, and the Preservation of Historic Prop-
erty, 63 CoLum. L. Rev. 708, T18 (1963).

178. Turnbull, supra note 104, at 231-32; see Note, The Void-For-Vagueness Doctrine
in the Supreme Court, 109 U. Pa. L. Rev. 67 (1960).

179. K. Davis, ADMINISTRATIVE Law TExT §§ 2.01-2.08 (3d ed. 1975); J. Hovak, R. Ro-
TUuNDA & J. Young, CoNsSTITUTIONAL Law 126-27, 726-27 (1978).
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delegation from the legislature to an administrative agency and the
void for vagueness rule is used to protect the individual citizen’s
right to adequate notice.'® An individual subject to regulation
must be able to understand the law and to perceive the limitations
upon his conduct that it sets forth.'#!

The purpose of legislative delegation is a practical one. “Power
should be delegated where there is agreement that a task must be
performed and it cannot be effectively performed by the legislature
without the assistance of a delegate or without an expenditure of
time so great as to lead to the neglect of equally important busi-
ness.”'®2 The rule against impermissible delegation is based on the
principle that legislative bodies may delegate their authority to ad-
ministrative agencies, such as planning commissions or design re-
view boards, but only when definite standards are prescribed for
the use of that authority. Without standards, the delegated author-
ity is subject to abuse and to decisions based upon whim and ca-
price.’® “When the legislative work seems rather shabby and a

. complaining party is directly hurt by the shabbiness, the nondele-
gation doctrine is often a handy tool for a court to use to require a
better legislative performance.”"®

The Vermont Supreme Court has commonly upheld delega-
tions of authority to municipal legislatures.'®® In 1973, however,
the court invalidated a local zoning ordinance as an unconstitu-
tional delegation of power. In Town of Westford v. Kilburn,*®® resi-
dents wishing to conduct barn dances for profit were denied a per-
mit after a hearing by the Westford Zoning Board of

180. W. GeLLHORN & C. BYSE, ADMINISTRATIVE Law 104-06 (6th ed. 1974).

181. Id.

182. Jaffe, An Essay On Delegation of Legislative Power, 47 CoLum. L. Rev. 355, 361
{1947) (delegation is moat commonly indicated where the regulations are highly technical or
where regulation requires a course of continuous decision).

183. “[Tlhe delegation doctrine retains an important potential as a check on the exer-
cise of unbounded, standardless discretion by administrative agencies. At its core, the doc-
trine is based on the notion that agency action must occur within the context of a rule of
law previously formulated by a legislative hody.” Wright, Beyond Discretionary Justice,
(Book Review) 81 YaLe L.J. 575, 583 (1972} (reviewing K. Dav1s, DisCRETIONARY JUSTICE: A
PRreELIMINARY INquIRY (1971)).

184. Dawis, supra note 179, § 2.06, at 37.

185. See, e.g., In re Zoning Permit Application of Clyde & Marlene Patch, 140 Vt. 158,
175-76 (1981). (ordinance that requires a finding by the planning commission instead of the
zoning board of adjustment, as required by statute, was not an unconstitutional delegation
of power).

186. 131 Vt. 120, 300 A.2d 523 (1973).'
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Adjustment.'®” The owners challenged the ordinance as failing to
provide adequate “guiding standards” to insure that the Board of
Adjustment was not acting arbitrarily in denying the permit re-
quest.’®® The ordinance provided that “{t]he Board of Adjustment
shall be subject always to the rule that it shall give due considera-
tion to promoting the public health, safety, convenience and wel-
fare of the inhabitants of the town of Westford . .. .”'®® The court
found that this reference to the “health, safety, convenience and
welfare of the inhabitants” of the town was not an adequate stan-
dard to guide the board in its decision making.'®® The court stated:

When the Board of Adjustment exercises . . . discretion, guid-
ing standards assure all parties concerned it has been exer-
cised in a proper manner. When no such guiding standards
are spelled out by the legislative body, the door is opened to
the exercise of this discretion in an arbitrary or discrimina-
tory fashion. As a consequence of a failure of a legislative
body to spell out guiding standards, the applicant for a per-
mit is left uncertain as to what factors are to be considered by
the Board of Adjustment.*®

Although the Vermont Supreme Court has never ruled on the
adequacy of design review standards in guiding a planning com-
mission in its decision making, other state courts have done so.'®*
For analysis, the decisions on design review criteria should be sep-
arated into two groups—those involving general purpose design re-
view and those concerning historic district review.

A New Jersey case, Morristown Road Associates v. Mayor of
Bernardsville,®® illustrates the invalidation of a general purpose
design review ordinance due to vague design review standards.!®*

187. Id. at 121, 330 A.2d at 524.

188. Id. at 122, 300 A.2d at 525.

189, Id. at 123, 300 A.2d at 525 (guoting the Protective Zoning Ordinance of the Town
of Westford, § 4).

190. Id. at 126, 300 A.2d at b27.

191. Id. at 124, 300 A.2d at 526. The court further commented that the board members
“‘were at sea without a chart, rudder, or compass’ and this was bound to create a situation
in which the board could do just as it pleased.” fd. at 125, 300 A.2d at 526 (queting State ex.
rel. Humble v. Wahner, 26 Wis.2d 1, 130 N.W.2d 304, 309 (1864)).

192, See supra notes 173-74; see also Maher v. City of New Otleans, 516 F.2d 1051 (5th
Cir. 1875); State ex. rel. Stoyanoff v. Berkeley, 458 5. W.2d 305 (Mo. 1970); Hankins v. Bor-
ough of Rockleigh, 55 N.J. Super. 132, 150 A.2d 63 (1959).

193. 163 N.J. Super. 58, 394 A.2d 157 (1978).

194, Id. See also Pacesetter Homes Inc. v. Village of Olympia Fields, 105 Il. App. 2d
218, 244 N.E.2d 369 (1968). .
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In this case, the plaintiff attacked an amendment to the zoning
ordinance. The amendment had established a design review com-
mittee empowered to advise the planning commission on the ap-
propriateness of proposed design changes. The planning board
then exercised the power to deny permits for construction based
on this committee’s recommendation. The zoning amendment was
challenged on the grounds that “the standards set forth in the or-
dinance for use by the Planning Board and design review commit-
tee are so broad and vague as to be incapable of being objectively
applied, thereby permitting arbitrary action by these agencies . . .
1% The design review standard involved in this ordinance was the
concept of harmony. A proposed structure was required to relate
harmoniously to the terrain and existing buildings and its architec-
tural design, materials and colors were to create a “coordinated
and harmonious appearance,”®®

The court in Morristown found the general standard of har-
mony with existing structures and terrain to be impermissibly
vague. It stated that:

This standard does not adequately circumscribe the process
of administrative decision nor does it provide an understand-
able criterion for judicial review. It vests the design review
committee, as well as the planning board, with too broad a
discretion, and permits determinations based upon whim, ca-
price or subjective considerations. Harmony of design and ap-
pearance is conceptual. A proposal which is considered har-
monious and appropriate by one person may be deemed
displeasing by another. A standard which permits such evalu-
ations does not meet the test of certainty and definiteness re-
quired by zoning regulations.'?””

195. 163 N.J. Super. at 59, 394 A.2d at 158.

196. Id. at 62, 394 A.2d at 159. The standards emploved by the ordinance were, in part:
{2) Relation of Proposed Buildings to Ervironment. Proposed structures
shall be related harmoniously to the terrain and to existing buildings in the
vicinity . . . . Such relationship shall be achieved by:

(2.1) Architectural design which is harmonious with the character
of existing development.
{2.2) The use of exterior colors, facade or roof materials or the
combination of colors and materials that are harmonious.
(2.3} The relationship of design features such as height and mass,
building proportions, roof lines, building projections and orna-
mental features that will create a coordinated end harmonious
appearance.

Id. at 60-61, 394 A.2d at 159.

197. Id. at 67, 394 A.2d at 163.
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In the case of historic district review the courts have been
much more permissive and have generally accepted ostensibly
vague design review standards.’®® In Town of Deering ex rel. Bit-
tenbender v. Tibbetts,® the defendant proposed to erect a pre-
built home within one-quarter mile of the Deering Common. By-
laws had been adopted which were attacked by the defendant as
being “grounded solely upon aesthetic considerations and lacking
in adequate standards for the guidance of the selectmen in enforc-
ing the ordinance.”??® The bylaws contained wording to the effect
that the “atmosphere” of the town should be maintained. The
court upheld this standard as not overly vague. The New Hamp-
shire court, when it viewed the photographic exhibits in the case,
found that the appearance of the area itself was a contextual stan-
dard that could guide the review board in its determination.?®? In
other words, the community was a cohesive visual unit and its ap-
pearance was so distinctive as to provide adequate guidance to the
review board.?*?

In historic areas the courts have often upheld vague design re-
view standards by referring to the existence of this contextual
standard.?®® This contextual reference, however, often does not ex-
ist in nonhistoric areas where there is a melange of styles. There-
fore, a court could not easily use this approach in considering the
constitutionality of a general purpose design review ordinance.?*

In Vermont, the formulation of more specific design review
criteria should not be neglected. In addition to the lack of clearly
defined standards, the Vermont enabling act does not require addi-

198. Hershmen, supra note 53, at 28,

199. 105 N.H. 481, 202 A.2d 232 (1964).

200. fd. at 485, 202 A.2d at 234. The standard employed by the selectmen was whether
“the nature and design of the building . . . and the intended location . . . were such as to
impair the atmosphere of the Town.” Id. at 483, 202 A.2d at 233-34.

201. Id. at 486, 202 A.2d at 235-36.

202. It is interesting to note that although

[t}he opinion reads as if Deering Common were a typical New England Town
green, surrounded by attractive houses . . ., [r]egretfully, it must be reported
that the actual situation in Deering does not correspond with that familar
image at all. The center of Deering can best be described as a country cross-
roads; a few buildings (perhapa half a dozen} are in sight, but the predomi-
nant impression is not so much of a village as of a few attractive buildings
amid open pastureland.
WILLIAMS, supre note 24, § T1.13, at 282-83.

203, See, e.g., A-S-P Assoc. v. City of Raleigh, 208 N.C. 207, 222, 258 5.E.2d 444, 454
(1979).

204. Turnbull, supra note 104, at 242.
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tional safeguards against arbitrary decision making.

First, the act does not insure that a design review board com-
posed of members with expertise will be present. Second, the act
may not insure that adequate procedural safeguards exist. In scru-
tinizing a delegation challenge, state courts will often look for safe-
guards as well as standards.®”® A design review ordinance should
include adequate procedural protections such as notice require-
ments, opportunities for hearings and appeals.2*® The Vermont
scheme does not provide for an administrative appeal prior to judi-
cial redress.®®” In other jurisdictions the presence of expertise and
procedural safeguards have aided courts in upholding vague design
review standards.?*® Additionally,

[d]ecisions of the committee, particularly negative ones will
‘sit’ better with the community if it is felt that the decisions
are based on ohjective standards. Knowledge of the existence
and nature of the standards should also mean that fewer
cases will be presented to the committee for decision. The cri-
teria should also sensitize the eye of both members and resi-
dents to the richness and detail of their physical surroundings
and should generate a greater interest in preserving the best
aspects of the physical environment.?*®

Given the vague review standards that now exist, the lack of other
statutory safeguards against arbitrary action, and the practical ad-
vantages of having well-defined standards, Vermont communities
should develop more fully articulated review criteria for both his-
toric and general purpose design control districts.

C. A Design Review Controversy: The Applicability of First
Amendment Arguments

The design review process can be used to stifle imaginative ar-

205. Davis, supra note 179, § 2.06, at 40 (3d ed. 1975). “What is needed is not simply a
substitution of a requirement of safeguards for a requirement of standards but a considera-
tien of both safeguards and standards in order to determine whether the total protection
against arbitrary power is adequate.” Id. at 41. In regard to a delegation challenge, it seems
that this expanded test is likely to be used by Vermont courts. See, e.g., Vermont Home
Mortgage Credit Agency v. Montpelier Nat'l Bank, 128 Vt. 272, 278, 262 A.2d 445, 449
{1970).

206. A-5-P Assocs. v. City of Raleigh, 298 N.C. 207, 224, 258 S E.2d 444, 451 (1979).

207. See infra notea 256-59 and accompanying text.

208. See, e.g., Maher v. City of New Orleans, 516 F.2d 1051, 1062 (5th Cir. 1975); A-5-P
Assocs. v. City of Raleigh, 288 N.C. 207, 223, 258 5.E.2d 444, 454 (1979).

208, Tondro, supra note 47, at 266-67.
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chitectural design or to preclude the construction of a building
type merely because it fails to adhere to neighboring styles. The -
following cases illustrate two situations in which design review
boards denied property owners permission to build the homes they
desired.

In Reid v. Architectural Board of Review,™® the owner of a lot
in an upper-middle class suburb of Cleveland proposed to build a
home in a neighborhood which contained dignified two and a half
story houses. The building was to be “of substantial size and
equivalent in value to the other homes.”*** The review board, con-
sisting of three registered architects, denied the application on the
grounds that “it [did] not conform to the character of the houses
in the area.”?'? Both the owner and her architect felt that “the
plan submitted [called] for a residence of beauty and utility
. . .7 The home was to have been a flat-roofed complex of
twenty modules hidden behind a ten-foot wall.*** Although the re-
view board based its decision on purely aesthetic grounds, the
court, in affirming the review board’s decision, found that the pro-
posed structure was hkely to depreciate the value of three adjacent
iOtS 218

In State ex rel. Stoyanoff v. Berkeley,?® an architectural re-
view board denied permission to build a pyramid-shaped house in
a Ladue, Missouri neighborhood of colonial, French provincial, and
English style residences of substantial value. The court affirmed
the board’s decision which was based upon an ordinance which
prohibited the construction of buildings that were “unsightly, gro-
tesque and unsuitable . . . , detrimental to the stability of value
and the welfare of surrounding property, structures, and residents,

and to the general welfare and happiness of the community
»21Y

These owners were precluded from building the homes of their
choice by general purpose design review. Although architectural

210, 119 Ohio App. 67, 70-71, 192 N.E.2d 74, 77 (1963).

211. Id.

212, Id. at 70-71, 192 N.E.2d at 77.

213. Id. at 76, 192 N.E.2d at 80-81 (Comgan. J., dissenting).

214, Id. at 70-71, 192 N.E.2d at 77.

215. Id. at 71-72, 192 N.E.2d at 77-78.

216. 453 8.W.2d 305, 307 (Mo. 1970).

217, Id. at 306-07; see Mandelker, Stoyaneff: Back to the Barricades!, 22 Zonine Dic.
288a (1970). The guthor notes that the excluded home’s design appeared in the May, 1968
issue of PROGRESSIVE ARCHITECTURE. Id. at 288b-288¢ n.4.
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control in historic areas is well accepted,®'® control in nonhistoric
areas is not.?'®* General purpose design review has seldom been liti-
gated®® but it is the subject of strong and often conflicting senti-
ment.**' The dissenting opinion in Reid expresses one of the seri-
ous criticisms of this type of design review.

Should the appellant be required to sacrifice her choice
of architectural plan for her property under the official mu-
nicipal juggernaut of conformity . . . 7 Should her aesthetic
sensibilities in connection with her selection of design for her
proposed home be stifled because of the apparent belief in
this community of the group as a source of creativity? Is she
to sublimate herself in this group and suffer the frustration of
individual creative aspirations? Is her artistic spirit to be im-
prisoned by the apparent beneficence of the community life
in Cleveland Heights? This member of the court thinks not

The American Institute of Architects*®® and other commenta-
tors??* agree that design expression should not be subject to gov-
ernmental regulation and argue that it should be entitled to pro-
tection under the first amendment. Although the first amendment
protects the abridgment of speech,*® it has also been extended to
include other types of expressive conduct. It has been suggested
that architecture may deserve first amendment protection as a
form of artistic expression or as symbolic speech.??® The Supreme

218, Williams, Subjectivity, Expression, and Privacy: Problems of Aesthetic Regula-
tion, 62 Miny. L. Rev. 1, 36 (1977); R. BaBcock, BiLiroarDs, GLASS Houses Anp THE Law
ANDp OtHER Lanp Use Fasres 8 (1977).

219, See, e.g., Note, Land Use Controls: Aesthetics, Past and Future, 21 LovoLa L.
Rev. 851, 872 (1975). “These cases represent one of the great weaknesses of aesthetic land
use controls. They too often permit unfettered subjectivity to dictate unreasonably to prop-
erty owners.” Id. “No one, or no committee, should have the power to reject another per-
son’s house design because it is thought to be ugly.” Note, Architecture, Aesthetic Zoning,
and the First Amendment, 28 Stan. L. Rev. 179, 201 (1975) [hereinafter cited as The First
Amendrment). But see Steinback, Aesthetic Zoning: Property Values and the Judicial Deci-
sion Process, 35 Mo. L. Rev. 176, 186 (1970). “If it is a reasonable desire to have future
generations grow up in more beautifut surroundings we must be willing to allocate funds
and sacrifice some of our individual freedom for the good of the community.” Id.

220. Anderson, supra note 50, at 43; Hershmen, supra note b3, at 27.

221. See supra note 218,

222. 118 Ohio App. at 76-77, 192 N.E.2d at 81.

223. ComuM. ON DesigN, supra note 14, at 17.

224. For an in-depth discussion by the proponents of this view see Kolis, supre note 20;
Williams, supra note 218; The First Amendment, supra note 219,

225. U.S. ConsT. amend. L

226. Comm. ON DEesiGN, supra note 14, at 17; Williams, supra note 218, at 21-24; The
Firgt Amendment, supra note 219, at 182-85.
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Court, however, has never extended the amendment to protect de-
sign expression.???

Architecture is accepted as a legitimate art form in addition to
its practical function as mere shelter.?*® The design of a building,
particularly if it is the unique creation of an architect or designer,
is a form of artistic expression not unlike music, painting, or
dance. Justice Douglas, in Poe v. Ullman,?*® recognized that the
actor, the artist, the poet, and the musician “are beneficiaries of
freedom of expression.””?®® In Joseph Burstyn, Inc. v. Wilson,®
the Court found films to be protected because they contain “the
subtle shaping of thought which characterizes all artistic expres-
sion.””?** Indeed, in its obscenity decisions, the Court, as a thresh-
old step, has inquired whether the work exhibits “seriocus literary,
artistic, political, or scientific value.”?*® If the work or subject in
question is found to have serious artistic merit, for instance, it
comes under the protection of the first amendment and is not dis-
missed as nonspeech.?*

It has also been proposed that freedom of design expression
may deserve protection as symbolic speech.?®® In Spence v. Wash-
ington,®® the Court reversed the conviction of a defendant who
had hung an American flag with a peace symbol attached to it in
violation of a state statute. The Court found that the action was an
attempt to convey a “particularized message” which was capable of
being understood.2®” Although the first amendment in this case was
invoked to safeguard a political message, “[j]Judicial willingness to
find communicative -value in symbolism should encompass archi-
tecture. . . . Sculpture incorporated into the design can depict a
scene. The manner in which a house is painted can portray or de-
ride patriotism. Building materials themselves can convey a mes-
sage. Shape can portray strength.””** In In re Giannini,?*® the Cali-

227. The First Amendment, supra note 219, at 181.

228, Id. at 182.

229, 367 U.8. 497 (1961) (Douglas, J., dissenting).

230. Id. at 514,

231. 343 U.5. 495 (1952).

232. Id. at 501.

233. Miller v. California, 413 U.S. 15, 24 (1973) (emphasiz added).

234. In re Giannini, 63 Cal. 2d 563, 446 P.2d 535, 72 Cal. Rptr. 655 {1968) (holding that
dance is protected by the first amendment).

235. The First Amendment, supra note 219, at 181-83.

236. 418 U.S. 405 (1974) (per curiam).

237. Id. at 410-11.

238. The First Amendment, supra note 219, at 187. (citations omitted).
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fornia Supreme Court found that “the First Amendment cannot be
constricted into a straitjacket of protection for political expression
alone. Its embrace extends to all forms of communication, includ-
ing the highest: the work of art.””?*°

Even if freedom of design expression should find shelter under
the first amendment, a court’s inquiry would not end there. A
court would next identify the governmental interests at stake®*!
and would weigh the state’s interests against the individual’s pro-
tected freedom.?*? In applying this first amendment analysis to a
case of aesthetic zoning, a court could find that the governmental
interest at stake is the protection of property values.2**This inter-
est has traditionally been accorded great weight, especially in chal-
lenges to a state’s police power.?** “A First Amendment claim will,
however, require more substantiated evidence of adverse impacts
on property value than has previously been accepted by courts

1240

It is improbable that a first amendment challenge will prevail
in Vermont. Freedom of design expression is an unlikely candidate
for first amendment protection and, even if accorded this status,
would be unlikely to survive the subsequent halancing of interests.

This first amendment issue, however, mirrors the popular sen-
timent of more diverse groups than just design professionals. The
individual property owner’s belief that he has the unfettered right
to control the architectural design of his property is a tenacious
one. No less than other Americans, Vermonters oppose any further
intrusion into private property rights and may resist the imple-
mentation of design review, They are apt to give the characteristic
reply that “[n]Jo one can tell me what color I can paint my
housel”’2+¢

239. 69 Cal. 2d 563, 446 P.2d 535, 72 Cal. Rptr. 655 (1968).

240. Id. at 569 n.3, 446 P.2d st 540 n.3, 72 Cal. Rptr. at 660 n.3.

241. Williams, supra note 218, at 24-25,

242 See, e.g, United States v. O'Brien, 391 U.8. 367, 381-82 (1968).

243. The First Amendment, supra note 219, at 190-96. For a discussion of how compel-
ling the state’s interest needs to be to outweigh the individual’s first amendment interests,
see the articles cited supra note 219.

244. See, e.g., State ex rel Saveland Park Holding Corp. v. Wieland, 26% Wis. 262, __,
69 N.W.2d 217, 222 (1955).

245. Kolis, sipra note 20, at 301.

246. Letter from Patricia H. Meredith, Planner, Manchester Center, Vermont (Nov. 9,
1981).
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The unpopularity of design review®*” may have serious ramifi-
cations. Not only does public sentiment directly affect the success
of architectural review ordinances but, in Vermont, may have a
bearing on their very existence. Design control in rural Vermont
may exist only by consent of the voters.2*® It is conceivable that an
unsympathetic attitude toward design review could make its adop-
tion unlikely or even result in the repeal of an existing bylaw.

V. VERMONT DEsicN REviEw: PracticaL PROBLEMS

Although design review has operated quite successfully in the
Vermont municipalities that have adopted it, there are aspects of
the enabling Act and implementing bylaws which have led to prac-
tical problems.

First, the act does not require the establishment of design re-
view boards; if they are established, they only have advisory pow-
ers.®® This scheme is weak?®® because it provides no assurance that
design review will be effectuated by those qualified by education,
interest or experience in the field. Second, many ordinances have
not been adequately drafted and fail to articulate clear and thor-
ough procedural rules to guide the application and review
processes, %!

A. The Enabling Act

The fact that the establishment of a design review board is not
required by the Act is cause for concern. In the absence of such a
board, the members of a municipality’s planning commission per-
form the review.2®® It seems unlikely that most Vermont planning
commissions include members who have the expertise necessary
for architectural evaluation. In addition, & planning commission’s
responsibilities are comprehensive in nature, requiring administra-
tion of a municipality’s total planning and development program.
As commission members serve voluntarily, their time may be lim-

247. Hershman, supra note 53, at 25; see also supra notes 92-93 and accompanying
text,

248. Vr. STaT. ANN, tit. 24, §§ 4403-4404 (1975). See supra note 80 and accompanying
text.

249. “A design review board may be appointed by the legislative body of the municipal-
ity to advise the planning commission . . ..” Id. § 4407(6) (emphasis added).

250. See generally Kellogg, Role of State and Local Laws and Programs in Historic
Preservation, 12 Urs. Law. 31, 38 (1980).

251, Interview with Nathaniel Frothingham, supra note 93.

252, V1. STAT. ANN, tit. 24, § 4407(6) (1975).
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ited. A busy planning commission is unlikely to have adequate
time or expertise to render thoughtful analyses of design review
applications.

A second weakness of the design review legislation is the advi--
sory nature of the review board. The board may only make recom-
mendations to the planning commission®™® and the advice is not
always followed.?®* This two-tiered system of review is also cum-
bersome as it may involve duplicative efforts by the board and the
commission. As a result, the volunteer board members may become
frustrated and disillusioned if their recommendations are not
followed.***

A further concern posed by the Act is its inadequate provision
for appellate review. The only appeal available is by trial de novo
in superior court,®® unlike appeals for zoning permit denials,®”
which may first be taken to the board of adjustment®*® and then to
superior court.®®® Lack of an initial administrative appeal may
have an adverse effect on both the ability to appeal and on the
public’s opinion of design review. Many would feel that their right
to appeal is effectively denied if the cost of the proposed change
would be less than the costs associated with judicial review. In ad-
dition, the idea that only judicial recourse is possible makes design
review seem somewhat more imposing than it need be and does not
foster good will.

B. The Ordinances

The amount of procedural specificity varies among Vermont
ordinances. Some detail the design review process fo alert an appli-
cant as to what is expected, others provide few guidelines. There
are two ways to address the problem. Procedures may be contained
in the ordinance itself or the review body may publish its own sep-
arate procedural rules. Either option provides both the municipal-
ity and the citizen with clearly defined review procedure.

253. Id.; see supra note 249,

254, Interview with William Pinney, Vermont Historic Preservation Officer, Division of
Historic Preservation, State of Vermont, in Montpelier (Nov. 5, 1981); Interview with Na-
thaniel Frothingham, supra note 93; Comm. ON DEsIGN, supra note 14, at 44.

256. CoMm. ON DEsIGN, supra note 14, at 44,

256. V1. STAT. ANN. tit. 24, § 4475 (1975); see also supra notes 206-08 and accompany-
ing text.

257. Id. §§ 4464-4467 (1975 & Supp. 1981).

258. Id. § 4464,

259, Id. § 4471
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A threshold problem exists in determining exactly what action
by a property owner requires review. The Act requires that ap-
proval be obtained hefore any structure is “substantially altered,
restored, moved, [or] demolished . . . .?*® Many ordinances have
adopted this terminology but make no effort to define the term
“substantial.” Therefore, an owner who is aware of the ordinance
but who views his proposed alteration as minor or insubstantial
may ignore the design review process. Examples would be the re-
moval of decorative trim or porches, or the replacement of window
sashes. These alterations, although not necessarily expensive or
major, may destroy unique and irreplaceable architectural features.

Another problem existing in some ordinances is the failure to
describe what types of building plans are required by an applicant.
Effective review of a submission is impossible if the plans do not
describe the proposed change in sufficient detail. Additionally,
many ordinances do not recognize that simple projects might re-
quire different building plans than complex, more ambitious ones.

Finally, Vermont design review bylaws have no provisions by
which a member can be temporarily disqualified should a personal
conflict of interest arise.?®® Few ordinances have provisions gov-
erning permanent removal of a member of the board. Such a provi-
sion should be included to help guarantee that a board member
will not be removed for “political reasons or to affect decisions on
particular submissions.’2*

VI. RECOMMENDATIONS
A. The Enabling Act

The current enabling statute is inadequate to implement the
most effective design review and should be reconsidered by the
Vermont General Assembly. The present statute makes the crea-
tion of a review board discretionary and should be modified to
make creation mandatory. This will help to insure that applica-
tions for design review will receive a thorough and skillful review.
A design review board expressly created for this purpose will be
more likely to have the expertise, interest, and time to render
thoughtful review than the planning commission of a

260, Id. § 4407(6).

261. This problem is particularly acute in smaller cornmunities where a review board
architect may be the only architect in town.

262. Comm. On DEsIGN, supra note 14, at 41.
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municipality.?9?

The design review board should have the authority to approve
or disapprove plan applications. The current advisory role assigned
to review boards renders them ineffective. The legislature should
grant them mandatory jurisdiction over all applications, and re-
quire board approval for a permit. Unlike the present section, this
modification would allow for an intermediate appeal.?®* Judicial re-
view could then be sought if further appeal is needed. This extra
appellate step would provide a greater appearance of fairness and
would not burden the planning commission as much as the present
scheme.?®

B. The Ordinances

Design review ordinances in Vermont should be more explic-
itly drafted. They should articulate in detail the procedures that
applicants must follow,

First, the ordinance or procedural rules should define what ac-
tion by a property owner is considered to be a substantial altera-
tion. A list of such alterations could be drawn up which, while not
exhaustive, would provide property owners with some guidance.
The addition or removal of one or more stories to a building, the
alteration of a roof line, or the application of exterior materials of

263. Because many Vermont municipalities are small, it may be exceedingly difficult to
maintain adequate membership even on the planning commission itself. Finding qualified
people to staff a design review board may be almost impossible. In addition, many small
town commissions may not be faced with a great number of applications so that 8 minimum
amount of time is demanded. In this event, it may be possible for several towns to establish
a joint design review board composed of a resident from each municipality.

264. The cost of an appeal provision should not be a factor as the existing design review
process already requires two steps to reach the initial decision. If a board exists, it must first
evaluate the application which is then again considered by the commission. If, as recom-
mended, a design review board made the initial decision, appeals could be reserved for the
commission. This provision for intermediate review has been made by other states. See, e.g.,
Ga. Cope ANN. § 23-2608(j) (Supp. 1981) (appeal to the governing body of the county or
municipality); Mass. ANN. Laws ch. 40C, § 12 (Michie/Law. Co-op. Supp. 1982} (review by a
person or persons of competence designated by the regional planning agency); N.H. Rkv.
STar. ANN. § 31: 89-h (1970} {appeal to the board of adjustment).

265. The standard of review employed by a commission could be one of several types.
The commission could entertain de novo appeals, determine if the decision of the review
board was based upon substantial evidence, or review only for evidence of a capricious and
arbitrary decision. See, e.g.,, A-S-P Aasoc. v. City of Raleigh, 298 N.C. 207, __, 258 S.E.2d
444, 456 (1979) (the provisions for administrative appeal in that ordinance afford a property
owner the opportunity to “offer expert evidence, cross-examine witnesses, inspect docu-
ments, and offer rebuttal evidence.” Id.}).
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a different kind than those already in use would be examples.?%®

Ordinances should also specify what building plans are re-
quired. At a minimum, boards should require preliminary building
floor plans and exterior elevations drawn accurately enough to
show the design intent.2*” A site plan should also be submitted
which clearly shows the lot and the layout of the entire project
including its relation to surrounding properties and existing build-
ings.2% Provision should be made for waiver of any unnecessary
materials. The review board should alsc have the authority to re-
quest any additional plans deemed necessary.

Ordinances or rules should also be more specific in describing
the composition of a review board. Board members not only serve
as advocates for improving the quality of the environment, they
must also make technical decisions which require expertise. This
variety of skills should be reflected in the composition of a board.
The courts have approved the membership of design professionals
because their expertise has helped rebut claims of vagueness.?®® It
has also been suggested that it would be important to include at
least one member “sensitive to the interests of low-income people
and ... to the requirements of low and moderate income
housing.”?7°

The board should be required to render its decisions in writ-
ing, setting forth the reasons for approval or denial.?”* Qrdinances
should also contain provisions for temporary disqualification or
permanent removal for “cause.”

C. Design Review Criteria

Design review criteria have been a subject of much contro-

266. Interview with Donald Bourdon, Executive Director, Two-Rivers-Ottauquechee
Regional Planning and Dev. Comm'n, in Pomfret, Vi. (April 27, 1982).

267. Comm. On DesIGN, supra note 14, at 46.

268. Id.; The Conservation of Building Resources, supra note 96, at Appendix C, p. 3.

269, See, e.g., Reid v. Architectural Board of Review, 119 Ohio App. 67, 70, 192 N.E.2d
74, 76 (1963).

270. Comm. On DEsIGN, supra note 14, at 40.

271. The proposed ordinance for Woodstock, Vi., provides that “[a]ll recommendations
by the Design Review Board and all findings and conclusions by the Planning Commission
shall be specified in writing.” Woodstock, Vt., Design Review Ordinance § 4.13(Proposed
Amendments 1981). This provision would provide a record which would facilitate review
both by the planning commission and by the superior court. The services of the design
review board are provided on a voluntary basis, so any added cost would be de minimus.
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versy.?® Although it has generally been recognized that very spe-
cific criteria can be articulated for historic districts where mainte-
nance and enhancement of existing designs are the primary
purposes,?” the attempt to formulate specific criteria for more het-
erogeneous areas has met vigorous criticism.?”* Opponents of speci-
ficity maintain that in a nonhistoric area, objective review stan-
dards stifle creativity and foster dull uniformity.®” They further
maintain that historic districting has been used as a guise for im-
plementing strict design review in areas that are not truly his-
toric.>”® These critics argue that general standards of review are
more appropriate for general purpose districts.

The following discussion does not recommend exact design cri-
teria for Vermont historic districts and other design review areas.
Instead, it recommends that each Vermont municipality, through a
study of its own design problems and development objectives, for-
mulate criteria tailored to its unique needs. These criteria should
be as specific as possible, should implement the objectives of the
planning and design report, as required by the Act,?”” and should
attempt to allow for creative expression as well as harmomous
development.?™®

1. Historic District Design Criteria

If the district is an historically or architecturally significant

272. See, e.g., CoMM. ON DESIGN, supra note 14, at 37.

273, Id. at 3b.

274, Id. at 37-39.

275. Id. at 17.

276. The ready legitimacy of historic districts and the obvious appeal for many
towns of reviving an imagined past has led to the formation of historic dis-
tricts in places with no uniform or coherent style. These efforts often stifle
architectural invention and preserve nothing so much as a pipe dream a com-
munity has evolved about its own past. Although supportive of authentic his-
toric preservation, courts have not sanctioned architectural control on a his-
toric model that never existed.

Id. at 13.
277. The Vermont design review legislation requires a municipal planning commission,
“prior to the establishment of such a district, . . . [to] prepare a report describing the partic-

ular planning and design problems of the proposed district and setting forth a design plan
for the areas which shall include recommended planning and design criteria to guide future
development.” V1. STAT. ANN. tit. 24, § 4407(6) (1975).

278. The Environmental Law Center at Vermont Law School is currently conducting a
“Vermont Townscape Study” to identify the unique design characteristicsa of Vermont
towns. These aesthetic qualities can then be used in developing design review criteria for
Vermont ordinances. This project is under the direction of Norman Williams, a noted au-
thor and recognized authority in land use planning. See supre note 24.
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area, the review board’s central mission will be to preserve the ex-
isting buildings and their immediate environment.?’®

The formation of historic district design criteria is basically a
two-step process.?®® First, it is necessary to analyze the many visual
components of the district to determine what its actual physical
characteristics are. An architectual survey of the district should be
conducted to identify the architectural styles that exist and to ana-
lyze further the details of each style.?® The buildings should each
be examined, inventoried and photographed.?*? Among the design
elements that must be considered are the larger elements of height,
roof shape, fenestration and mass as well as the more detailed as-
pects such as materials, color, and texture.?®® Next, a survey of the
spatial relationships between the buildings should be conducted to
determine the existence of open spaces and the “[o]rientation,
spacing, and site coverage . . . .”*® The survey should also focus
- upon the natural and environmental features of the townscape
such as the topography of the area, plantings, the village green,
and the vistas observable from the district.2®®

When this information has been coliected, those elements
which give the area its unique character will be more readily ap-
parent. From this information a list of building characteristics can
be compiled. This list can then be used in reviewing an application
for a permit.?®® The prepared list serves as a baseline description
against which plans for rehabilitation and for new construction can
be compared.*®*

Second, a “weighting system” is devised to calculate the pro-
posed plan’s relatedness to the design review criteria.?®® There are
several ways to do this. To obtain approval, the proposed design

279. Beyond the Eye of the Beholder, supra note 157, at 1452,

280, See generally Guidehook, supra note 45 for a detailed explanation of this process.

281. Guidebook, supra note 45, at 8.

282, Id.

283. Id. at 9-10.

284, HANDBOOK, supra note 16, at 38.

285. Guidebook, supra note 43, at 12-13.

286. See Tondro, supra note 47, at 267.

287. For a sample of design review criteria that have been developed and used in vari-
ous communities see WiLLIAMS, supra note 24, § 7T1A.07, at 141-42; Tondro, supra note 47,
at 268; Guidebook, supra note 45, at 12-13; Puanning Division, DePT. ofF CoMMuNITY DEVEL-
oPMENT OF TUCSON, ARrizoNA, Tucson’s Historic DisTricTS; CRITERIA FOR PRESERVATION AND
DEVELOPMENT 29-34 (1974) [hereinafter cited as Tucson's Historic DisTricTs].

288. Tondro, supra note 47, at 267.
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may have to compare favorably with each of the criteria.?®® This is
the most demanding test and may not be appropriate in the case of
an application for the construction of a new building.?®® This test
may be appropriate, however, for the review of restoration plans
where a maximum amount of relatedness would be desired. Other
systems give the applicant some choice as to which particular crite-
ria must be satisfied. In the pioneering Savannah Plan® any six of
sixteen criteria have to be satisfied; the criteria are evenly
weighted.?®® This test, because it requires a minimum number of
relatedness points, is the least restrictive plan, demanding only a
minimum level of uniformity. A third method has been termed the
“priority weighting method.”?*® In this method, the criteria are
ranked in order of importance. Certain criteria, such as height,
would receive a greater number of points than less important crite-
ria. As in the Savannah Plan, a certain number of points have to
be achieved to gain compliance. Finally, an informal method may
be used. A board could use the criteria merely as a guide and
would not assign any specific number of relatedness points to a
given criterion.

No matter which method is used, it should be remembered
that the process will seem negative and dictatorial*®** unless there
is a great deal of community involvement. The help of community
members can be sought at all stages of ordinance preparation. The
determination of standards, which can be a lengthy and expensive
process,”™ is an ideal task for interested community members.
With some guidance, involvement at this stage is an excellent op-
portunity to emphasize the aesthetic value of the community*®®
and to gain needed support.

2. Criteria For General Purpose Design Review Areas

Vermont communities may wish to create design review dis-

283. This weighting plan was adopted by the Tucson, Arizona, Planning Commission.
Tucson's Historic DistricTs, supra note 288, at 29.

290, Many hold the view that contemporary architecture “contributes vitality and cul-
tural continuity” even to historic areas and that adherence to only some of the criteria
would allow the construction of a building that would relate successfully to the historic
buildings around it. HaNDBOOK, supra note 16, at 37.

291. RemopeLinGg OLp Houses, supra note 136, at 208-16.

292. Tondro, supra note 47, at 267.

293. Guidebook, supra note 45, at 28.

294, Steinback, supra note 219, at 184,

295. Crumplar, supra note 171, at 644.

296. Id. at 642.
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tricts to meet goals other than the preservation of historic re-
sources. In assessing its future development, a municipality may
want to address the planning and design problems of “areas in
which there is a concentration of community interest and partici-
pation such as a central business district, civic center or a similar
grouping or focus of activities.””?*” In this case, the emphasis will
not be on preserving the existing character of the district; it will be
on planning for future development, development that will amelio-
rate the existing design problems of the area and will proceed ac-
cording to an articulated plan.

When dealing with general purpose design review districts, it
is not feasible to develop criteria based solely on an analysis of
existing characteristics. This is because the design plan will be pro-
spective in nature and will seek to encourage well planned future
development rather than to encourage preservation of a past his-
torical or architectural period.

In an historic district; a proposed change is compared with the
existing visual character of the area. In a general purpose district,
however, the process is inverted. A proposed change would be com-
pared with a design plan.?®® The review criteria in this case would
describe the desired character of the area. All proposed changes
would be measured by their relatedness to the prospective goals of
the plan. Progress toward the goals would be accomplished in an
incremental manner by issuing permits for proposed changes as
they are presented.

Each design plan will vary to reflect the community’s own de-
sign problems.?®® Although criteria for these districts might include
such factors as height, mass and proportion, other more specific
criteria such as architectural style and detail may not be appropri-
ate in these heterogeneous areas.

General purpose design review lacks the strong judicial and
public support that historic district review enjoys. Therefore, it is
recommended that these areas be administered somewhat more
“gently.” Plans should be reviewed with the purpose of screening
only the extreme intrusions. “Design review boards should refrain
from vetoing all but the most glaring examples of inconsistent and

297. V. StaT. ANN. tit. 24, § 4407(6) (1975).
298. Guidebook, supra note 45, at 14.
209, See, e.g., id. at 14-17; G. Burke, TownscarEs 181 {(2d ed. 1980)..
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illiterate architecture.”®® In this way, there can be room for “free-
dom of design expression” and, at the same time, furtherance of
the community’s development goals.

CONCLUSION

Design review is an important planning tool both for preserv-
ing historic districts and for encouraging planned development in
other, more diverse, areas. To increase the effectiveness of design
review, the Vermont General Assembly should act to make the es-
tablishment of design review boards mandatory for municipalities
with design review districts. In addition, design review boards,
composed of members with the appropriate expertise, should be
given the primary authority to review plan applications. Adminis-
trative appeals to the planning commission would then be possible,

It is also recommended that Vermont design review ordi-
nances be carefully drawn to include adequate procedural provi-
sions which clearly describe the application and review process. Fi-
nally, each design review district should be administered in light of -
carefully articulated design review criteria which are precise
enough to withstand judicial scrutiny and to implement the plan-
ning and development goals of the municipality. These suggestions
will give added vitality to the design review process—a process
that can do much to “encourage and enhance the attractiveness of
the Vermont scene,”3®!

Nancy J. Creswell

300. Crumplar, supra note 171, at 636.
301. V1. STaT. ANN. tit. 24, § 4304(a)(4) (1975).






