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STATE REGULATION OF PRIVATE CHURCH
SCHOOLS: AN EXAMINATION OF VERMONT'S

ACT 151

I. INTRODUCTION

The late 1970s and early 1980s have seen a revival of the fun-

damentalist religious movement in America.' Fundamentalism,

which embodies many religious variations within its scope, is gen-

erally a belief in living by a literal interpretation of the Bible and

apart from the "liberal" aspects of society.2 Because of the funda-
mentalists' strong antipathy towards the secular values taught in

public schools,3 fundamentalist private schools are forming in this

country at the prolific rate of three a day.4 At present, approxi-

mately 20,000 such schools are in operation in this country.8 One

1. Benson, "Bible Right" to Take Liberals to Task, News and Observer (Raleigh, N.C.),

Oct. 21, 1979, § 1, at 2, col. 2. The "New Right" has allied itself with fundamentalist leaders

on issues such as abortion, the Equal Rights Amendment, homosexuality, pornography, na-

tional defense, and sex education and prayer in schools. Id.

2. IV A. PIEPKORN, PROFILES IN BELIEF: EVANGELIcAL, FUNDAMENTALIST, AND OTHER

CHRISTIAN BODIES (1979).
3. D. Kilmartin, A Freeman's Report to the Governor and the General Assembly of the

State of Vermont on the State Board of Education's Attempts to "Approve, Control, Regu-
late, Qualify or Certify" Public and Private Efforts in Educating Child Inhabitants of the

State of Vermont Who Are Between the Ages of 5 and 18; the Use of Federal, State and

Local Tax Burdens as a Mechanism to Destroy Private and Parental Educational Initiatives

and Capabilities, the Failure of State Government to be Accountable to the Freemen of
Vermont for the Effective Use of Public Funds in Primary and Secondary Education 8-9 (on

file with the Vt. Dep't Educ.) [hereinafter cited as Freeman's Report]. "It can be proved to

any openminded person, beyond any doubt whatsoever, that the secular Caesar is sponsor-

ing, promulgating and propagandizing the new atheistic religion where man, in all his self-

ishness, is the new god and the secular State is the super-god." Id. Mr. Kilmartin, an attor-

ney and self-proclaimed "Christian . . . of the State of Vermont," id. at 12, makes two

assertions in his report: (1) the state does not have the power to regulate Christian schools

by law and (2) the state should not have the power to regulate a minimal level of education,

because state educational standards are so inadequate. In support of this second assertion,

Mr. Kilmartin offered Help! Teacher Can't Teach!, TIME, June 16, 1980, at 54-63, as an

appendix to his report.

4. G. Maeroff, Protestant Schools Open at a Rate of Three a Day, N.Y. Times, Feb. 10,
1981, at Cl, col. 2. Paul Kinel, executive director of the Association of Christian Schools

International in LaHabra, California, made this estimation based on the association's statis-

tics. He also asserted that, in 1980 alone, the association grew from 1294 schools with

220,000 pupils to 1482 schools with 289,000 pupils. Id.

5. Christian School Exemption: Hearings on S.R. 52 Before the Senate Educ. Comm.,
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commentator has estimated that "if present rates of growth con-

tinue, Christian schools will outnumber public schools by 1990."0

A recurring conflict between the fundamentalist ministry and

state governments centers upon whether the state has a right to
regulate the education of its citizens who attend private religious

schools. Every state has had to deal with this question in recent

years and each has developed its own response. The volume of

litigation s in this area has encouraged many state legislatures to
reassess state regulation of private schools, and some legislatures
have chosen to deregulate private education.9

The fundamentalists insist on a total absence of state supervi-

sion of their schools as a right of religious freedom. A fundamen-

talist leader in Vermont expressed this view: "We are very sensi-

tive about intrusion. . . into the church by [state] presence which

can be intimidating. [B]y virtue of bureaucracy, once it starts it

goes further and further . . . ."1 Fundamentalists want no inter-

ference with their church-school operations by the public sector.11

They see each of their churches and schools as necessarily autono-

mous and independent in its structure. 12 They feel state approval,

in any form, is dangerous because it would lead to more and more

regulation.18 These regulations might lead to a biased evaluation of

Bien. Sess., Jan. 29, 1981, at 4 (testimony of Rev. Paul Weaver, President of Christian

Schools of Vt.) [hereinafter cited as Senate Educ. Comm. Hearing].

6. Raney, Public School vs. Christian School-Which is Right for Your Child?, 42, 42

MOODY MONTHLY (Sept. 1978).
7. See Nebraska Dep't Educ., Non-Public Schools Survey, 1981 (on file with Nebraska

Dep't Educ. Approval and Accreditation) [hereinafter cited as Nebraska Survey]; Florida

Dep't Educ., Governance of Private Schools Survey, 1981 (on file with Office of the Consult-

ant for Non-Public Schools, Fla. Dep't Educ.).

8. See, e.g., City of Chicago v. Bethlehem Healing Temple Church, 93 InI. App. 2d 303,

236 N.E.2d 357 (1968); State v. Garber, 197 Kan. 567, 419 P.2d 896 (1966); State ex rel.

Douglas v. Faith Baptist Church of Louisville, 207 Neb. 802, 301 N.W.2d 571 (1981); Santa

Fe Community School v. New Mexico State Bd. of Educ., 85 N.M. 783, 518 P.2d 272 (1974);

State v. Williams, 253 N.C. 337, 117 S.E.2d 444 (1960); State v. Shaver, 294 N.W.2d 883

(N.D. 1980); State ex rel. Nagle v. Olin, 64 Ohio St. 2d 341, 415 N.E.2d 279 (1980); State v.

Whisner, 47 Ohio St. 2d 181, 351 N.E.2d 750 (1976); Roloff Evangelistic Enters., Inc. v.

State, 556 S.W.2d 856 (Tex. Civ. App. 1977); State v. LaBarge, 134 Vt. 276, 357 A.2d 121

(1976).

9. N.C. GEN. STAT. §§ 115C-547-554 (1982) is an example of state deregulation. This

statute, enacted April 24, 1979, exempts North Carolina's private religious schools from

state curricular regulation.

10. Senate Educ. Comm. Hearing, supra note 5, at 8 (testimony of Rev. Paul Weaver).

11. Id. at 12-13.

12. Id. at 12.

13. Id.
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the schools' teaching methods and textbooks." Reverend Weaver,

a Vermont fundamentalist leader, explained: "We need our liberty

to continue our religious objectives."'1 5 The Vermont fundamental-

ists, therefore, sought exemption from state control for their

church-schools: "[A]n exemption would be in order as long as we
comply with compulsory education and with reasonable building
and health standards . . ."6

The fundamentalists base their desire for exemption on con-

stitutional premises. 17 They view their church-schools as perva-

sively religious and indivisible from the church.18 They argue that
the school and church are incorporated as one unit and that educa-
tion is a religious function. Neither the act of teaching nor the or-

ganizational structure of the "school," therefore, can be distin-

guished from the "church" itself.10 Consequently, the funda-
mentalists assert that state attempts to regulate attendance and

quality of education in private fundamentalist schools involve ex-

cessive entanglement of government with religion in contravention
of the religion clauses of the first amendment of the United States
Constitution.

The state, on the other hand, typically views the church-re-

lated school as having two separable functions: religious indoctri-
nation and secular education.2 0 The state concedes that regulations
that are so all-encompassing that they affect the ability of the

church-school to perform its religious function" violate the separa-
tion of church and state as contemplated in the first amendment.22

The state, however, asserts that it has the power reasonably to reg-

ulate private schools under its police powers:2 3 to inspect the facili-
ties for compliance with fire, health, and safety standards, 4 to ex-
amine pupil enrollment under its compulsory-attendance

14. Id. at 17.

15. Id. at 19.

16. Id. at 8.

17. Id. at 8, 13.

18. "[Our national group of pastors] view[s] our church-school... legally as one unit.

They are incorporated as one . . . ." Id. at 14.

19. "[Olur schools and church are one. They are organized as one. The basic ministry of

the church is education . . . . It always has been." Id. at 4.

20. See, e.g., Pierce v. Society of Sisters, 268 U.S. 510, 532 (1925).

21. See, e.g., State ex rel. Nagle v. Olin, 64 Ohio St. 2d 341, 352, 415 N.E.2d 279, 286

(1980); State v. Whisner, 47 Ohio St. 2d 181, 207, 351 N.E.2d 750, 765 (1976).

22. 64 Ohio St. 2d at 350, 415 N.E.2d at 285; 47 Ohio St. 2d at 207, 351 N.E.2d at 765.

23. 268 U.S. at 534.

24. See, e.g., Lemon v. Kurtzman, 403 U.S. 602, 614 (1971).

1983]
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requirements, 6 and to require certain minimal educational re-

quirements to prepare its citizens for assimilation into society."

The question of deregulation was the subject for heated de-

bate in Vermont's legislature during 1981 and 1982.27 On January

29, 1981, Senator Vincent Illuzzi introduced a bill exempting reli-

gious schools from state regulation by the State Department of Ed-

ucation. Concurrently, the State Board of Education proposed

amendments to Title 16, sections 166 and 1121 of the Vermont

Statutes Annotated enabling the state more effectively to regulate
private schools. 9 Shortly thereafter, Senators Scudder Parker,

David Gibson, and Stewart Smith proposed a compromise bill that

would provide consumer fraud-type protection for the parents of

private school pupils. Under the compromise bill, parents would

have a mechanism for filing complaints against private schools

which are not meeting their state registration obligations.3 0 The

senate passed this bill on March 27, 1981, and the house added its
refinements and passed it on February 17, 1982. A Committee of

Conference was then appointed to coordinate the two drafts, and
on April 13, 1982, the Governor signed into law this amended

compromise.

It will be the purpose of this note to examine the constitu-

tional propriety of state regulation of private sectarian schools, the
reasons Vermont's pre-amendment statutes required reformation,

25. See, e.g., Pierce v. Society of Sisters, 268 U.S. at 534.

26. See, e.g., Lemon v. Kurtzman, 403 U.S. at 613; Board of Educ. v. Allen, 392 U.S.

236, 246-47 (1968).

27. See, e.g., Senate Educ. Comm. Hearing, supra note 5 (deregulation of Christian

schools); Christian School Regulation: Hearings on S.R. 170 Before the Senate Jud.

Comm., Bien. Sess., Mar. 25, 1981 (regulation of Christian schools) [hereinafter cited as

Senate Jud. Comm. Hearing]; Christian School Regulation: Hearings on S.R. 170 Before

the House Educ. Comm., Bien. Sess., Feb. 4, 1982 (regulation of Christian schools) [herein-

after cited as House Educ. Comm. Hearings].

28. S. 52, An Act to Add 16 V.S.A. § 166a Relating to Religous Schools, Bien. Sess.

(1981).

29. An Act to Amend 16 V.S.A. § 166 Relating to Approval of Private Schools, 1981,

and An Act to Amend 16 V.S.A. § 1121 Relating to Compulsory Attendance and Truancy,

1981 (on file with Vermont Dep't Educ.). These amendments, although ratified by the Ver-

mont State Board of Education, never gained a sponsor and, thus, were never formally pro-

posed. However, when the Senate Education Committee met to discuss Sen. Illuzzi's bill,

each committee member was provided copies of the State Board of Education's proposed

bills and the Senate committee members referred to the board's bills on the record during

that meeting. Telephone interview with Robert B. Luce, Counsel for Vermont Dep't Educ.

(October 15, 1981).

30. S.R. 170, Bien. Sess. (1981); Senate Jud. Comm. Hearings, supra note 27, at 9-10

(testimony of Robert B. Luce).

[Vol. 8:75
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and the status of Vermont's post-amendment law relating to state
regulation of private schools. Section two of this note will consider

the constitutional issues involved in state regulation of nonpublic

schools. Section three will examine the statutory inadequacies of

the pre-amendment scheme of Vermont's Title 16, sections 166

and 1121, as highlighted by State v. LaBarge."1 Section four will

examine the provisions of Act 151, the post-amendment scheme of

Title 16. This final section will evaluate the effect the amendments

will have on Vermont law and on the quality of education in

Vermont.

II. FIRST AMENDMENT ANALYSIS

The first amendment reads in part: "Congress shall make no
law respecting an establishment of religion, or prohibiting the free

exercise thereof; or abridging the freedom of speech .... ."2 These
rights, guaranteed by the Constitution, may not be abridged by a

statute, except where compelling interests are involved"3 or where
the statute's purpose is within the state's police powers.34 The
rights of the fundamentalists and the powers of government must
be defined within this constitutional framework.

The Supreme Court holds that sectarian schools serve two

functions: to offer secular education (the "temporal" function) and
to provide religious indoctrination (the "religious" function).,5 The
state has a legitimate interest in only the secular educational
function. 6

The fundamentalists claim that four arguments against state

regulation of their church-related private schools are supported by
the first amendment.3 7 They argue that they have the right, first,

31. 134 Vt. 276, 357 A.2d 121 (1976).

32. U.S. CONST. amend. I.

33. Wisconsin v. Yoder, 406 U.S. 205 (1972).

34. Pierce v. Society of Sisters, 268 U.S. 510, 535 (1925).

35. Board of Educ. v. Allen, 392 U.S. 236, 245 (1968); accord Lemon v. Kurtzman, 403

U.S. 602, 613 (1971).

36. No question is raised concerning the power of the state reasonably to regu-

late all schools, to inspect, supervise and examine them, their teachers and

pupils; to require that all children of proper age attend some school, that

teachers shall be of good moral character and patrotic disposition, that cer-

tain studies plainly essential to good citizenship must be taught, and that

nothing be taught which is manifestly inimical to the public welfare.

Pierce v. Society of Sisters, 268 U.S. 510, 534 (1925).

37. Telephone interview with Rev. Paul Weaver, President of Christian Schools of Ver-

mont (September 12, 1981) [hereinafter cited as Weaver]. See Summary of Information

1983]
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to be free from the establishment of a state religion or religious
preference; second, to be free from the government's excessive en-
tanglement with religion; third, to be free from the government's
censorship of religious expression by prior restraint; and fourth, to
exercise their religion freely without government intervention.8

Each of these issues deserves separate analysis.

A. The Establishment of Religion Clause

Vermont's amended education statutes89 require, as a prereq-
uisite to state qualification, that nonpublic schools provide a pro-
gram of studies for pupils that includes the basic skills of commu-
nication and citizenship.40 The fundamentalists assert they should
be exempt from any state regulation because their church-related
schools are pervasively religious 41 and there is no way to separate

the religious from the educational function of the school."2

The establishment clause of the first amendment,43 made ap-
plicable to the states by the fourteenth amendment," forbids Con-
gress or a state legislature from making any law "respecting an es-
tablishment of religion."4 The Supreme Court has construed this
clause to mean that a state cannot found a church, pass laws to aid
one religion, pass laws to aid all religions, or pass laws to prefer
one religion over another, and that a state cannot force or influence
a person to profess or renounce belief in any religion, nor punish a
person for any such belief or nonbelief.4

This broad interpretation of the establishment clause is de-
rived from the Court's reasoning that the authors of the establish-

from Mr. Ball Pertaining to S. 170 for CSV Members Only (on file with the Vermont Law

Review) [hereinafter Ball Summary].
38. Weaver, supra note 37.
39. VT. STAT. ANN. tit. 16, §§ 165, 165a, 166, 166a (Supp. 1982).

40. Reference in Title 16, sections 165(a), 165a(b)(2)(C), 166(a), and 166a(a), is made to
"minimum course of study" which is defined in VT. STAT. ANN. tit. 16, § 906(b).

41. See supra notes 10-18 and accompanying text.

42. Senate Jud. Comm. Hearing, supra note 27, at 14 (testimony of Rev. Paul Weaver).
43. U.S. CONST. amend. I.

44. U.S. CONST. amend. XIV. See Murdock v. Pennsylvania, 319 U.S. 105 (1943).

45. U.S. CONST. amend. I.

46. Torcaso v. Watkins, 367 U.S. 488, 492-93 (1961); Everson v. Board of Educ. of Ew-
ing, 330 U.S. 1, 15-16 (1947). In Engel v. Vitale, 370 U.S. 421 (1962), the Court held that the
compulsory in-school reading of a government-composed official prayer violated the estab-
lishment clause. The Court reasoned that the establishment clause not only prohibited di-
rect government compulsion, but also "laws which establish an official religion whether
those laws operate directly to coerce nonobserving individuals or not." Id. at 430.

[Vol. 8:75
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ment clause did not simply prohibit the establishment of a state
religion: "[i]nstead they commanded that there should be 'no law
respecting an establishment of religion.' "'4 The Court thus has
construed the intent of the clause not only to prohibit the estab-
lishment of a state church, but also to prohibit anything that could
lead to such establishment.' From this construction of the estab-
lishment clause, fundamentalists assume that the state cannot con-
stitutionally set standards for basic educational content in their
church-related schools.' " The establishment clause, however, is not
without limits. It mandates that the state remain completely neu-
tral with respect to religious beliefs,50 but the state may regulate
overt actions,5 even if these are for a religious purpose. Further-
more, when a statute is designed to protect a valid secular interest,
and the statute incidentally affects a religious interest as well,
there is no violation of the establishment clause.2

For a statute to be valid under the establishment clause, the
purpose and primary effect of the enactment must be secular."
Thus if a state enacts a statute requiring school districts to loan
textbooks to parochial-school pupils, the statute will "withstand
the strictures of the Establishment Clause"'" because the purpose
is secular and the primary effect does not advance or inhibit reli-

47. Lemon v. Kurtzman, 403 U.S. 602, 612 (1971) (emphasis in original).

48. Id.

49. See generally Senate Educ. Comm. Hearing, supra note 5, at 5-17 (testimony of

Rev. Paul Weaver).

50. Committee for Pub. Educ. and Religious Liberty v. Nyquist, 413 U.S. 756, 774
(1973). "[T]o pass muster under the Establishment Clause the law in question, first, must

reflect a clearly secular legislative purpose .... second, must have a primary effect that

neither advances nor inhibits religion, . . . and, third, must avoid excessive government en-

tanglement with religion .... " Id. at 773; see also Lemon v. Kurtzman, 403 U.S. 602, 612

(1971); Board of Educ. v. Allen, 392 U.S. 236, 242-43 (1968); School Dist. of Abington v.

Schempp, 374 U.S. 203, 215 (1963); Everson v. Board of Educ., 330 U.S. 15, 18 (1947).

51. Reynolds v. United States, 98 U.S. 145, 166 (1878).

52. School Dist. of Abington v. Schempp, 374 U.S. 203, 222 (1963); see also Meek v.

Pittenger, 421 U.S. 349, 359 (1975); Lemon v. Kurtzman, 403 U.S. at 612-13.

53. The test may be stated as follows: what are the purpose and the primary

effect of the enactment? If either is the advancement or inhibition of religion

then the enactment exceeds the scope of legislative power as circumscribed

by the Constitution. That is to say that to withstand the strictures of the

Establishment Clause there must be a secular legislative purpose and a pri-

mary effect that neither advances nor inhibits religion.

School Dist. of Abington v. Schempp, 374 U.S. at 222 (citing Everson v. Board of Educ., 330

U.S. 1 (1947) and McGowan v. Maryland, 366 U.S. 420, 442 (1961)); see also Vermont Educ.

Bldgs. Financing Agency v. Mann, 127 Vt. 262, 266, 270, 247 A.2d 68, 71, 73 (1968), appeal

dismissed, 396 U.S. 801 (1969).

54. 374 U.S. at 222.
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gion.55 The Court's reasoning is that such an allocation of resources

benefits the parents of parochial school pupils rather than the pa-

rochial schools themselves."

However, a statute prohibiting the teaching of evolutionary

theory in publicly funded schools may run afoul of the establish-

ment clause. 7 In Epperson v. Arkansas,55 the Court struck down a

state anti-evolution law. The Court determined that the only pos-

sible reason for enacting a statute, the purpose of which was to

forbid the teaching of the theory of evolution in public schools, was
to aid the fundamentalist religion to the exclusion of other reli-

gions or nonreligion. This reason, the Court found, violated the es-

tablishment clause: "The First Amendment mandates governmen-

tal neutrality between religion and religion, and between religion
and non-religion . . . . " In its opinion, the Court recognized the
state's power to regulate education and the operation of the school

system. 60 Even facial neutrality could not save the statute because

the law's narrow scope prohibited only the teaching of that theory

of human development which is against the fundamentalist

beliefs."

Therefore, even if the fundamentalists could show that the

state would not breach its duty by exempting their church-schools,
it would be unconstitutional for the state to do so.

B. Excessive Entanglement Rule

The Court has recognized that the establishment clause con-

templates a separation between church and state,6 2 but this sepa-
ration is not required "in every and all respects."6 3 For example,

55. See id.

56. Id.

57. Wisconsin v. Yoder, 406 U.S. 205, 220-21 (1972).

58. 393 U.S. 97 (1968).

59. Id. at 104. The Court held that a state law cannot "aid one religion, aid all religions,

or prefer one religion over another." Id. at 106 (quoting Everson v. Board of Educ., 330 U.S.

1, 15 (1947)).

60. Id. at 104.

61. See id.

62. See Reynolds v. United States, 98 U.S. 145, 164 (1878).

63. Zorach v. Clauson, 343 U.S. 306, 312 (1952). Expressly defining the manner in which

there can be no interdependence between religion and government, the Court found that the

establishment clause was designed to avoid antipathy between these two facets of society.

Without this restrictive approach, the Court found that there would be many problems of

overlapping that could not be resolved. The Court listed a number of these problems in

example, such as: municipalities could not offer police or fire protection to religious groups,

[Vol. 8:75
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some contact between government and religion is permissible. For

example, fire inspections, building and zoning regulations, and

state requirements under compulsory school attendance laws have

been considered necessary and permissible contacts. 4 The issue is

one of degree.
5 I

The fundamentalists, on the other hand, cite Lemon v. Kurtz-

man for the proposition that regulation of their church-schools
would involve excessive entanglement by the state in religion as

proscribed by the establishment clause. 6 In Lemon, the Court

found excessive entanglement between government and religion6 7

in two statutory schemes which provided state aid, through supple-

mental income or teacher's salary reimbursement to nonpublic ele-
mentary schools.68 The Court's opinion hinged on its finding that a

church-school is an "integral part of the religious mission of the

• . . [c]hurch,"6 9 therefore, any conduct by the state that involves
itself too closely with the church-school will constitute an imper-

missible "entanglement." The Court enumerated several entan-

gling instances of state conduct in its opinion, including: inspection

and evaluation of church-schools' financial records, 70 comprehen-
sive measure of surveillance and controls 7 1 intimate and continu-

ing relationships between church and state, and state aid which

by its nature may entangle the state in details of administration. 3

The Lemon Court found that "state inspection and evaluation of

Thanksgiving could not be proclaimed a holiday, churches could not be required to pay
property taxes, and a public school teacher could not permit a pupil time off for a religious
service or holiday. Id. at 312-13.

64. Lemon v. Kurtzman, 403 U.S. 602, 614 (1971).
65. Zorach v. Clauson, 343 U.S. 306, 314 (1952).
66. Ball Summary, supra note 37. The fundamentalists argue that if the Court has pro-

hibited certain state evaluation and inspection activities of private sectarian schools to
which the state is offering financial aid, the Court's characterization of impermissible state

activities may include regulations regarding curricula and enrollment. Vermont's post-
amendment curricular and enrollment standards require every private school, VT. STAT.

ANN. tit. 16, §§ 165a, 166 (Supp. 1982), or home study program, id. § 166a, to provide to the
Commissioner of Education the names and addresses of its pupils, its annual attendance
records and the schools' curricula to qualify that school. Id. §§ 165a(e), 166(d), 166a(d).

67. 403 U.S. at 615. Accord Americans United for the Separation of Church and State
v. Oakey, 339 F. Supp. 545 (D.C. Vt. 1972).

68. 403 U.S. at 606-07.
69. Id. at 616 (quoting district court's finding).

70. Id. at 620-22.

71. Id.

72. Id. at 622.
73. Id. at 615 (quoting Harlan, J., concurring in Walz v. Tax Comm'n, 397 U.S. 664

(1970)).

19831
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the religious content of a religious organization is fraught with the
[excessive] entanglement that the Constitution forbids. '74 There-

fore, a statute which is only directed toward assuring minimum ac-

ademic requirements in the secular sphere is permissible by these

standards. The Court supported this proposition, holding that a

"[s]tate always has a legitimate concern for maintaining minimum

standards in all schools it allows to operate. '75

The Court has held that when government activities touch the
religious sphere, they must be secular in purpose, even handed in

operation, and neutral in primary impact.7 e The statutes under

scrutiny in Lemon could pass none of these tests,7 because the aid
they offered accommodated less than twenty-five percent of the
state's pupils, and of the students benefited, almost all were of the

Roman Catholic faith.78

On the other hand, Vermont's post-amendment statutory

scheme under Act 1517e  includes two alternative statutory

processes under which private schools may qualify to operate. One
statute8" merely requires a school to report certain information in-

cluding minimum course of study compliance, but permits no ac-

tive state evaluation of this information. 8' The alternative statute

74. 403 U.S. at 620.

75. Id. at 613.

76. Gillette v. United States, 401 U.S. 437, 462 (1971); accord Committee for Pub.

Educ. and Religious Liberty v. Nyquist, 413 U.S. 756, 780 (1973).

77. 403 U.S. at 607.

78. Id. at 608, 610.

79. Act 151, (codified at VT. STAT. ANN. tit. 16, §§ 11, 164, 165, 165a, 166, 166a, 906,

1121, 1127 (Supp. 1982)).

80. Id. § 165a.
81. The state board of education or its designee requires each reporting private school

to file a report detailing various qualifying criteria, including minimum course of study.

Failure to comply with the minimum course of study subjects the school to certain specified

sanctions. However, the only way the state evaluating process can be activated, and those

sanctions applied, is if a complaint is filed, alleging that a private reporting school has failed

to comply with the minimum course of study. Presumably, such a complaint would be made

by a parent or a guardian of a pupil of that school.

It is questionable whether this, in reality, is an effective check on the curricular discre-

tion of the school. A dissatisfied parent would be more likely to transfer his or her child to a
different school rather than attempt to correct the perceived deficiencies in the dissatisfac-

tory one. Furthermore, a parent might not select a private school based on whether the

school provides a minimum course of study because such criteria, under Act 151, would be

found in public schools anyway. It is conceivable that a parent might continue to send his or

her child to a school which does not provide a minimum course of study if that parent feels

the school is providing the child with some other type of experience not available in public

school. In addition, a parent whose religious convictions forbid his children to learn even

minimal educational requirements might choose a private school which fails to meet the
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requires active state evaluation for a school to obtain state ap-

proval. There is opportunity for a hearing to determine whether

the school provides a minimum course of study and substantially

complies with the State Board of Education's rules for approved

private schools.8 2 The act contemplates no state evaluation of any

religious instruction or activity beyond this scope. The purpose

and primary effect of the curriculum and enrollment requirement

in both statutes is to ensure that all state residents of appropriate

age are given an adequate secular education. 3 The statutory

scheme applies even-handedly to both public and private schools8 4

regardless of religious or nonreligious affiliation. The Vermont stat-

utes thus fulfill the Lemon test, where the Lemon statutes could

not.

The establishment clause is meant only to prohibit govern-

mental involvement with people's beliefs, not their actions. In

Reynolds v. United States,86 the Court quoted Thomas Jefferson's

view of the establishment clause as "building a wall of separation

between Church and State.""s The Court acknowledged Jefferson's

standards required under Act 151.
The court has determined that parents may not "replace state educational require-

ments with their own idiosyncratic views of what knowledge a child needs to be a productive

and happy member of society. . . ." Wisconsin v. Yoder, 406 U.S. 205, 239 (1972) (White,

J., concurring, distinguishing Pierce v. Society of Sisters, 268 U.S. 510 (1925)). "Although

parents have a right to send their children to schools other than public institutions, they do
not have the right to be completely unfettered by reasonable government regulations as to

the quality of the education furnished." State ex rel. Douglas. v. Faith Baptist Church, 207

Neb. 802, 817, 301 N.W.2d 571, 579 (1981).

82. VT. STAT. ANN. tit. 16, § 166(a) (Supp. 1982). The amended statutory scheme also

permits the State Department of Education to propound regulations for home study pro-

grams and for approved private schools, but not for reporting private schools. Id. § 164(14).

See also Vermont Dep't Educ., Proposed Regulations for Private Schools, §§ 2222-2226.9

(1982) (on file with Vermont Dep't Educ.).

83. Telephone interview with Robert B. Luce, Legal Counsel for Vermont Dep't Educ.

(October 18, 1982).
84. VT. STAT. ANN. tit. 16, §§ 165, 165a, 166 (Supp. 1982).

In Walz v. Tax Comm'n, 397 U.S. 664 (1970), the Court held that a state could exempt

nonprofit church property from taxation because the state did not single out "one particular

church" but granted the exemption to "all houses of worship within a broad class of prop-

erty owned by non-profit quasi-public corporations which include hospitals, libraries, play-

grounds ... and patriotic groups." Id. at 672-73.

85. 98 U.S. 145, 164 (1878).
86. Id. The Court quoted from Mr. Jefferson's reply to a Danbury Baptist Ass'n Comm.

address:

Believing with you that religion is a matter which lies solely between man

and his God; that he owes account to none other for his faith or his worship;

that the legislative powers of the government reach actions only, and not

opinions,-I contemplate with sovereign reverence that act of the whole
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statement as "an authoritative declaration of the scope and effect
of the [first] amendment, ' 87 and went on to construe Jefferson's
words to mean that "Congress was deprived of all legislative power
over mere opinion, but was left free to reach actions which were in
violation of social duties or subversive of good order." 88 The Court
went on to say that, while laws "cannot interfere with mere reli-
gious belief and opinions, they may with practices. Suppose one
believed that human sacrifices were a necessary part of religious
worship, would it be seriously contended that the civil government
under which he lived could not interfere to prevent a sacrifice?"89

Thus, the Court recognizes the state power to regulate church-
school practices, though not beliefs, in matters which have a secu-
lar purpose and primary effect. In Norwood v. Harrison," the
Court made it clear that the state may assist sectarian schools in
performing their secular functions because the state has a substan-
tial interest in the quality of education being provided by nonpub-
lic schools. Furthermore, the Court found that if assistance is
properly confined to secular functions, the state is not promoting
the religious mission of the schools and is not interfering with the
free exercise rights of others."e

In another case, the Court found the establishment clause was
intended to afford protection against three types of entanglement:
"sponsorship, financial support, and active involvement of the sov-
ereign in religious activity.' 2

Vermont's amended statutes, regulating only certain actions of
the private education sector regarding secular education, involve
none of these establishment clause problems. The statutes in
Lemon, however, managed to reach all of these types of entangle-

American people which declared that their legislature should "make no law
respecting an establishment of religion or prohibiting the free exercise

thereof," thus building a wall of separation between church and State. Ad-
hering to this expression of the supreme will of the nation in behalf of the
rights of conscience, I shall see with sincere satisfaction the progress of those

sentiments which tend to restore man to all his natural rights, convinced he
has no natural right in opposition to his social duties.

Id.

87. Id. at 164.

88. Id.

89. Id. at 166.

90. 413 U.S. 455 (1973).

91. Id. at 468.

92. Walz v. Tax Comm'n, 397 U.S. 664, 668 (1970).
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ment. In Lemon, the Court was concerned with the societal effects
such statutes would create. First, the Court expressed concern over
the "self-perpetuating and self-expanding propensities"93  of
government financial aid programs and the necessity of constitu-
tional adjudication to stem these programs' momentum. In his con-
curring opinion, Justice Douglas, joined by Justice Black and Jus-
tice Marshall, characterized the expansive potential of government
financial aid programs in Lemon as contemplating "surveillance
[by] a public investigator [in] every classroom."94 The amount of
aid offered and thus the annual appropriations required by both
the statutory programs under scrutiny in Lemon depended solely
on need and so were found likely to escalate in proportion to popu-
lation growth. 5 As to one statute, the Court cited the district

court's finding that sectarian school system's "'monumental and
deepening financial crises' would inescapably require larger annual
appropriations . "..."96

Second, the Court was concerned about the divisive political
potential of these state programs.9 The desire to have or to avoid
state assistance would become a political issue, and voters would
begin to choose candidates based on their religious objectives.
"[P]olitical division along religious lines was one of the principal
evils against which the First Amendment was intended to pro-
tect."98 The Court noted that "[tihe history of many countries at-
tests to the hazards of religion's intruding into the political arena
or of political power intruding into the legitimate and free exercise
of religious belief." '99

93. 403 U.S. at 624.

94. Id. at 627. (Douglas, J., concurring).

There is in my view ... an entanglement here. The surveillance or supervi-
sion of the States needed to police grants involved in these ... cases, if per-
formed, puts a public investigator into every classroom and entails a perva-

sive monitoring of these church agencies by the secular authorities. Yet if

that surveillance or supervision does not occur the zeal of religous prosely-
tizers promises to ... make a shambles of the Establishment Clause. More-

over, when taxpayers of many faiths are required to contribute money for the

propagation of one faith, the Free Exercise Clause is infringed.

Id. at 627-28.

95. Id. at 623. As to the other statute, the likelihood of state aid escalation was realized
when an expansion of the state's tax base was required to cover the increasing costs of state

aid. Id. at 624.

96. Id. at 623.
97. Id. at 622.

98. Id.

99. Id. at 623.
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These concerns may well explain the Lemon decision. They

may also distinguish it from the issue presented by the fundamen-
talists' attack on the state's ability to inspect private schools for
the purpose of enforcing minimal curricular requirements.'" That
this is an infringement of the fundamentalist's rights is highly
questionable and at least one member of the Vermont Legislature
has expressly announced his doubts as to the merit of the funda-
mentalist position. 101

C. The Free Exercise Clause

The fundamentalists also attack state regulation of their
church-schools as an infringement on their right to exercise their
religion freely. The free exercise clause of the first amendment of
the United States Constitution provides that "Congress shall make
no law .. .prohibiting the free exercise [of religion]. ' O2 Funda-

mentalists contend that because the education offered by their
church-schools is pervasively religious in character 03 and because
education has always been the basic ministry of the church,101 state
regulation of educational content violates their right to exercise

their religion freely. In support of this contention, the fundamen-
talists cite Wisconsin v. Yoder, 0 5 a case which established a bal-
ancing test 06 between the free exercise clause and state regulation.

The Yoder case involved members of the Old Amish religion,
who successfully challenged Wisconsin's compulsory attendance

law. The Amish argued that compulsory attendance in school past
the eighth grade resulted in an absorption of their children into
society outside the Amish community.107 The fundamentalists as-
sert that Yoder demonstrates that the state's interest in compul-
sory education, although a strong one, can be outweighed by a le-

100. Reverend Paul Weaver, President of the Christian Schools of Vermont, stated that

the fundamentalists could not accept on-site inspection. Each of their churches and schools
are autonomous and independent in their structure. Therefore, forcing one clergyman to

submit to the inspection of his school by another clergyman or the state would be against

the fundamentalists' beliefs. Senate Educ. Comm. Hearing, supra note 5, at 5-17 (testimony

of Rev. Paul Weaver).

101. Id. at 15-16 (statement of Sen. Gibson).

102. U.S. CONST. amend. I.

103. See supra note 27; see, e.g., Senate Educ. Comm. Hearing, supra note 5, at 17

(testimony of Rev. Paul Weaver).

104. Senate Educ. Comm. Hearing, supra note 5, at 4 (testimony of Rev. Paul Weaver).

105. 406 U.S. 205 (1972).

106. Id. at 213-15.

107. Id. at 218.
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gitimate free exercise challenge.10 8

[A] State's interest in universal education, however highly
[ranked], is not totally free from a balancing process when it
impinges on fundamental rights and interests, such as those
specifically protected by the Free Exercise Clause of the First
Amendment, and the traditional interest of parents with re-
spect to the religous upbringing of their children .... 109

The Court's balancing test weighs heavily in favor of free exercise:
"only those interests of the highest order and those not otherwise
served can overbalance legitimate claims to the free exercise of re-
ligion." 10 Carrying this reasoning one step further, the fundamen-
talists cite Yoder for the contention that the state can present no
interest "of sufficient magnitude""' to outweigh their free-exercise
right.

In Yoder, the Court balanced the parties' interest in favor of
the Amish. However, Yoder was intended to be distinguished from
the issue presented by the fundamentalists. In Yoder, the Court
carefully constructed its opinion to limit any expansion beyond the
facts.112 In balancing the interests, the Court considered not only
the strong compelling religious interest of the Amish, but also the
three hundred year old history of Amish self-sufficiency," 3 which
negated the state's concern that high school "drop-outs" would be-
come a burden on the state. Furthermore, the Court recognized the
state's power of reasonable regulation over the agricultural voca-

108. Id. at 215.

109. Id. at 214.
110. Id. at 215; see Sherbert v. Verner, 374 U.S. 398 (1963). "The burden on the free

exercise of [one's] religion must be justified by a compelling state interest." Id. at 403.
111. Wisconsin v. Yoder, 406 U.S. at 214.

112. "It cannot be overemphasized that we are not dealing with a way of life and mode
of education by a group claiming to have recently discovered some 'progressive' or more
enlightened process for rearing children for modern life." Id. at 235 (emphasis added). In
State ex rel. Douglas v. Faith Baptist Church of Louisville, the Supreme Court of Nebraska
found that the Yoder decision was "greatly, if not completely, influenced by the [fact that
the state's interest was at most] 2 years of education ... for students not expected to enter
the mainstream of modern-day life [which was balanced] against competing religious princi-
ples and practices nearly 3 centuries old." 207 Neb. 802, 813, 301 N.W.2d 571, 578 (1981).
For this proposition, the Nebraska court interpreted Yoder: "[Clompulsory education for a
year or two beyond the eighth grade may be necessary ... in modern society as the major-
ity live, but is quite another [when its] goal [is] preparation of the child for life in the
separated agrarian community ... of the Amish . . . ." Id. at 813, 301 N.W.2d at 577-78
(quoting Wisconsin v. Yoder, 406 U.S. 205, 222 (1972)).

113. 406 U.S. at 222, 235.
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tional program in the Amish communities." 4 Therefore, the deci-

sion did not prohibit state regulation when religious interests are

involved, but held only that the religious interest of the Amish

outweighed the compulsory-attendance requirement of the state.

Interpreting Yoder in this way, a recent Nebraska Supreme

Court decision'" 5 upheld as constitutional the state regulatory

scheme which provided not only required courses of study, but

mandatory certification of all teachers and periodic state inspec-

tions in all private schools. Citing the state's "critical interest...

in the quality of education provided [to] its youth,""" the court

ruled against a fundamentalist Christian church which operated a

22-pupil school. In its decision, the court reasoned that "[a]lthough

parents have a right to send their children to schools other than

public institutions, they do not have the right to be completely un-

fettered by reasonable government regulations as to the quality of

the education furnished. 1 1 7 Similar statutory requirements have

also been upheld by the Supreme Court of North Dakota. " '

The fundamentalists also cite the Ohio cases," 9 State v.

Whisner120 and State ex rel. Nagle v. Olin, 2 ' in which the Su-

preme Court of Ohio held that the Ohio Board of Education's stan-

dards relating to the operation of private schools impinged on the

right to free exercise of religion. 122 In Whisner, the court cited

Yoder in holding that the board's "minimum standards" "unduly

burden[ed] the free exercise of religion.'1 2 3

The fundamentalists assert that the Ohio cases stand for the

proposition that state regulation of minimum standards violates

their free-exercise right. 24 The Ohio statute regulating "minimum

standards," however, is distinguishable from Vermont's amended

114. Id. at 236.

115. State ex rel. Douglas v. Faith Baptist Church of Louisville, 207 Neb. 802, 301

N.W.2d 571 (1981).

116. Id. at 817, 301 N.W.2d at 579.

117. Id.

118. State v. Shaver, 294 N.W.2d 883, 892-93, 900 (N.D. 1980).

119. Senate Educ. Comm. Hearing, supra note 5, at 9 (testimony of Rev. Paul Weaver).

120. 47 Ohio St. 2d 181, 351 N.E.2d 750 (1976).

121. 64 Ohio St. 2d 341, 415 N.E.2d 279 (1980).

122. Id. at 352, 415 N.E.2d at 286-87; 47 Ohio St. 2d at 204, 351 N.E.2d at 764.

123. 47 Ohio St. 2d at 204, 351 N.E.2d at 764 (quoting Wisconsin v. Yoder, 406 U.S.

205, 220 (1972)).

124. See Senate Educ. Comm. Hearing, supra note 5, at 20 (testimony of Rev. Paul

Weaver); Senate Jud. Comm. Hearing, supra note 27, at 14 (testimony of Rev. Paul

Weaver).
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standards under the Private School Approval Act,"s5 the Reporting
Private School Act, 26 and the Home Study Program Approval
Act.

1 27

In Ohio, the standards set out in Whisner"2 require that
"[b]ased on a minimum five-hour school day or one of greater
length, the total instructional time allocation per week shall be:
four-fifths-language arts, mathematics, social studies, science,
health, citizenship, related directed study and self-help; . . .[and]
one-fifth-directed physical education, music, art, special activities
and optional applied arts."'29 Because these standards did not allot
time for Biblical or spiritual training, 30 and allocated instructional
time in the required comprehensive curriculum "almost to the
minute," 3 the court held that the standards "overstepp[ed] the
boundary of reasonable regulation as applied to a non-public reli-
gious school.'1 2 Whisner held that the board's "minimum stan-
dards" unduly burdened free exercise of religion because their
scope and effect were so all-encompassing that compliance would
have prevented religious instruction in the statutorily allotted
time. 33

That the Whisner rationale was limited to an all-encompass-
ing statute was enforced in State ex rel. Nagle v. Olin.34 The Su-
preme Court of Ohio repeated its concern that the state's regula-
tions were unreasonable' 85 and that new standards should be
adopted."86 In its decision, the court used the Yoder tripartite
analysis 3 7 and determined that the appellant's free-exercise claim
outweighed the state's regulations: first, because the appellant's re-
ligious beliefs were "truly held;" second, because the appellant

125. VT. STAT. ANN. tit. 16, § 166 (Supp. 1982).

126. Id. § 165a.

127. Id. § 166a.
128. 47 Ohio St. 2d at 201-03, 351 N.E.2d at 762-63.

129. Id. at 201, 351 N.E.2d at 762 (emphasis added) (quoting OHIO REV. STAT. ANN.

EDb-401-02(G)).
130. Id. at 201, 351 N.E.2d at 762-64.

131. Id. at 206, 351 N.E.2d at 765.

132. Id. at 204, 351 N.E.2d at 764 (emphasis omitted).
133. "In our view, these standards are so pervasive and all-encompassing that total

compliance with each and every standard by a non-public school would effectively eradicate
the distinction between public and non-public education ..... Id. at 211-12, 351 N.E.2d at

768.
134. 64 Ohio St. 2d 341, 415 N.E.2d 279 (1980).

135. See id. at 353, 415 N.E.2d at 287.

136. Id. at 353, 415 N.E.2d at 288.
137. Id. at 350, 415 N.E.2d at 285-86.
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demonstrated how the state regulations infringed on his right to

free exercise of religion; and third, because the state was unable to

demonstrate that its interest in implementing its regulations could

not be served in any other less restrictive way.138 The court, how-

ever, indicated that less restrictive standards could be adopted

which would "assure achievement by students in a wide range of

subject areas, '"l 9 and that such a change might alter the balance in

favor of the state.

To guide the board of education in its formulation of appro-

priate standards, Nagle cited the Supreme Court's decision in

Board of Education of Central School District v. Allen.14 0 Nagle

specifically directed the board of education's attention to that part

of Allen which states: "a substantial body of case law has con-

firmed the power of the States to insist that attendance at private

schools, if it is to satisfy state compulsory attendance laws, be at

institutions which provide minimum hours of instruction, employ

teachers of specified training, and cover prescribed subjects of in-

struction ... ."

The Supreme Court in Allen noted that it had suggested in

several decisions that such state regulations are constitutionally

permissible.14 2 Vermont's amended curricular standards'43 do not

overstep the constitutionally permissible guidelines set up by the

Court in Allen and are permissible under the state's police powers,

to protect the safety, health, and welfare of its citizens.

Vermont's amended statutory scheme has none of the Ohio

statute's infirmities. The Private School Approval Act only re-

quires substantial compliance with the board's rules1" and mini-

138. Id.

139. Id. at 354, 415 N.E.2d at 288.

140. 392 U.S. 236 (1968), cited in Nagle, 64 Ohio St. 2d at 354, 415 N.E.2d at 288.

141. 64 Ohio St. 2d 341 at 354, 415 N.E.2d at 288 (quoting Allen, 392 U.S. at 245-46).

142. 392 U.S. at 245-46. The Court noted that in West Virginia State Bd. of Educ. v.

Barnette, 319 U.S. 624, 631 (1943) (quoting Minersville School Dist. v. Gobitis, 310 U.S. 586,

604 (1940) (Stone, J., dissenting)), it had held that "the State 'may require teaching by

instruction and study of all in our history and in the structure and organization of our

government, including the guaranties of civil liberty .... "' Board of Educ. v. Allen, 392

U.S. 236, 246 n.7 (1968). The Allen Court also cited various state decisions which upheld "a

wide range of private school regulations." 392 U.S. at 246 n.7. In Everson v. Board of Educ.,

330 U.S. 1 (1947), the Court also held that children could be sent to a "religious rather than

a public school if the school meets the secular educational requirements which the state has

power to impose." Id. at 18.

143. VT. STAT. ANN. tit. 16, § 906 (Supp. 1982).

144. VT. STAT. ANN. tit. 16, § 166(a) (Supp. 1982).
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mum course of study. 4 5 The Reporting Private School Act requires

even less. In addition to minimum course of study,'" the reporting

school needs only to report its objectives, pupil attendance and

progress records to the state. The school must also state that it can

and will provide the "minimum course of study,""' as defined by

statute.14 The statutes neither require time allotment nor pre-

clude religious instruction. Therefore, the Ohio decisions should

not be used to bolster argument against Vermont's regulation of

curricular standards in private schools.

D. Prior Restraint

Prior restraint is a technique for prohibiting dissemination of

material which is protected by the first amendment." 9 The free-

dom from prior restraint, or censorship, is a first amendment privi-

lege which has been held to protect the following activities: the

freedom to distribute literature without a license,15 0 freedom from

injunctions against publication " ' or distribution'5 2 of literature, or

freedom from excessive discretionary administrative powers in au-

thorizing permits for expressive activities. The prevention of prior

restraint was one of the primary purposes in the adoption of the

first amendment. 53 Because prior restraint is particularly offensive

to the first amendment due to its potential for disrupting the free-

doms guaranteed therein,' the Court has held that any system of

prior restraint bears a heavy presumption against its constitutional

validity. "'

The government's use of prior restraint has generally been to

prohibit speech, but occasionally it has been used to enjoin reli-

gious practices. When ordinances result in censorship of religious

practices before permitting the exercise of such practices, the

Court has held that the first amendment forbids their enforce-

145. Id.

146. Id. § 165a(b)(1)(C), (D).

147. Id. § 165a(a)(2)(A).

148. Id. §906.
149. See, e.g., Near v. Minnesota, 283 U.S. 697, 717-20 (1931); State v. I, A Woman, 53

Wis. 2d 102, 112-13, 191 N.W.2d 897, 902-03 (1971).

150. Lovell v. City of Griffin, 303 U.S. 444, 448-51 (1938).

151. Kingsley Books, Inc. v. Brown, 354 U.S. 436, 439-44 (1957).

152. Organization for a Better Austin v. Keefe, 402 U.S. 415, 418-20 (1971).

153. Lovell v. City of Griffin, 303 U.S. 444, 451-52 (1938).

154. Near v. Minnesota, 283 U.S. 697, 721-23 (1931).

155. Bantam Books, Inc. v. Sullivan, 372 U.S. 58, 70 (1963).
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ment. " In Cantwell v. Connecticut,1 57 the Court reversed convic-
tions of Jehovah's Witnesses for soliciting religious contributions

without a state certificate and for committing a breach of the
peace by going door to door and playing a religious record. The
Court held that the state could not condition religious expression
on a license because the determination of what is a religious cause
lays a "forbidden burden upon the exercise of liberty protected by
the Constitution."158

The fundamentalists make the following argument against the
Private School Approval Act: First, religious education is an inte-
gral part of the church ministry.159 Second, the Private School Ap-
proval Act requires registration of their schools with the state or a
state agent for approval. Therefore, the state is actually requiring
approval of the church itself before it may exercise its "religious
witness in education."' 60 Such a requirement would be an infringe-
ment of the fundamentalists' right to free exercise of their reli-
gion-a right which can only be denied upon a showing of a com-
pelling state interest.161 Since no such interest can be shown, the
fundamentalists claim, the requirement that a church may not
teach without first registering with the state constitutes prior re-
straint and thus is a "fundamental violation of religious liberty.' " 2

This argument might also be expanded to apply to the Reporting
Private School Act, because that statute requires the reporting pri-
vate school to file a report with the state as a precondition to doing
business in the state. 6 However, the fundamentalists have ac-
cepted the Reporting Private School Act as an acceptable
compromise.'"

156. See, e.g., Cantwell v. Connecticut, 310 U.S. 296 (1940); see also Kovacs v. Cooper,
336 U.S. 77 (1949).

157. 310 U.S. 296 (1940).
158. Id. at 307; see also Murdock v. Pennsylvania, 319 U.S. 105 (1943), where the Court

held a state's licensing fee program to be too great a burden on those who wished to
"[spread] religious beliefs in [an] ancient and honorable manner." Id. at 112. The Court
reasoned that the state's legitimate needs for regulation could be met without imposing such
potentially crushing burdens on religious activities. Id. at 112, 115.

159. Ball Summary, supra note 37 at § II(B)(A); see Senate Educ. Comm. Hearing,
supra note 5, at 4 (testimony of Rev. Paul Weaver).

160. Ball Summary, supra note 37, at § IC.
161. Wisconsin v. Yoder, 406 U.S. 205, 215 (1972); Sherbert v. Verner, 374 U.S. 398,

406-07 (1963).
162. Ball Summary, supra note 37, at § C(2).
163. VT. STAT. ANN. tit. 16, § 166a(e) (Supp. 1982).
164. House Educ. Comm. Hearing, supra note 27, at 4 (testimony of Rev. Paul

Weaver).
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In the Court's characterization of sectarian schools, however, it
has never identified the school and the church as one unit. The

Court has held that parochial schools constitute "an integral part

of the religious mission of the . ..Church,"' 65 that "parochial

schools involve substantial religious activity and purpose,"1 66 and

that "[rieligious authority . . . pervades the school system,"' 6 , but

the Court has consistently rejected the idea that the secular and

religious functions of a sectarian school are inseparable. 6 8 There-

fore, the argument in favor of state regulation of private sectarian

schools would be that a registration, used to enforce only the

state's basic secular education requirements, does not affect the

church itself, and thus does not constitute an infringement of a

first amendment freedom.

The fundamentalists, however, argue that the application of

even a facially neutral regulation such as enforcement of basic sec-

ular educational requirements, might restrain the exercise of their

religion. Therefore, being completely "religion-blind" cannot be

the only criterion the first amendment requires of a state's statu-

tory scheme to prevail over a challenge of prior restraint.6 9 In

Wisconsin v. Yoder,1
70 for example, the challenged state law com-

pelled school attendance for all children residing in the state until

they reached age sixteen, without regard to religious affiliation. 17'

The statute was completely neutral on its face as to religion, but

the Court found that when this law was applied to Amish children,

whose beliefs involved a simple agrarian life removed from
"worldly influence," any formal education beyond the eighth grade

jeopardized those children's first amendment freedoms.' The

Court therfore held that the Wisconsin compulsory-attendance law

could not be enforced beyond the eighth grade as to Amish

children.'
7 3

If religious group members claim that a regulation which is

165. Lemon v. Kurtzman, 403 U.S. 602, 616 (1971).

166. Id.

167. Id. at 617.

168. Id. at 613; Board of Educ. v. Allen, 392 U.S. 236, 248 (1968); Pierce v. Society of

Sisters, 268 U.S. 510, 532, 534 (1925).

169. E.g., Sherbert v. Verner, 374 U.S. 398, 407 (1963).

170. Wisconsin v. Yoder, 406 U.S. 205 (1972).

171. Id. at 207.

172. Id. at 218-21.

173. Id. at 234-35. Although the Court determined this case on the basis of the free

exercise clause, an argument for prior restraint could have been made.
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neutral on its face in fact favors one religion over another, how-

ever, those claimants have the burden of demonstrating that such
a statute would operate against it in the practice of their reli-
gion. 174 That is, there must be evidence that the claims are "rooted
in religious belief" 178 to activate constitutional protection.

In summary, the fundamentalists would have little chance of

succeeding with a free exercise infringement claim against Ver-
mont's amended Private School Approval Act. The holdings they

cite to bolster their claim are very narrowly drawn and distinguish-
able, 176 and are likely to be without merit.17 7 As to the establish-
ment issue, since the Court has found that religious and secular

functions of a private religious school are separable, 78 state regula-
tion of the secular functions is not an excessive entanglement with
religion. If there are not free-exercise infringements or establish-
ment problems, there is no first amendment violation. If there is
no first amendment violation, the state has not censored a consti-

tutionally protected interest under the first amendment. If there is
no censorship, there is no prior restraint. It is not necessary, then,
for the state to show a compelling state interest in order to tip the
balance in favor of its interest in the education of its citizens over

the claimants' first amendment rights.

The only issue remaining is whether the state has a constitu-
tionally protected interest in regulating the education of its citi-
zens. To this issue, the Court has held that "if the State must sat-

isfy its interest in secular education through the instrument of
private schools, it has a proper interest in the manner in which

those schools perform their secular educational function.' 7  The
powers not constitutionally delegated to the federal government
are reserved to the states. 80 The United States Supreme Court has
recognized that the assurance of quality education for its citizens is
a state function.' Under its police power, the state has a recog-

174. Id. at 235-36. Board of Educ. v. Allen, 392 U.S. 236, 248-49 (1968) (citing School

Dist. of Abington v. Schempp, 374 U.S. 203, 223 (1963)).

175. 406 U.S. at 215.

176. See supra notes 104-18 and accompanying text.

177. See, e.g., Senate Educ. Comm. Hearing, supra note 5, at 15-16 (testimony of Sen.

Gibson).

178. See supra text accompanying notes 41-52.

179. Board of Educ. v. Allen, 392 U.S. 236, 247 (1968).

180. U.S. CONST. amend. X.

181. "[The State's) interest is education, broadly; its method, comprehensive. Individ-

ual interests are aided only as the common interest is safeguarded ... " Allen, 392 U.S. at

[Vol. 8:75
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nized and conceded interest in sufficiently educating its children to
enable them to become functional and intelligent members of soci-
ety.-' 8 The state, therefore, has a proper interest in the manner in
which the schools perform their educational functions, 8 s as long as
this interest in education is so compelling that it outweighs the
highly protected and legitimate first amendment claims. 84

III. PRE-AMENDMENT ANALYSIS

Almost every state regulatory scheme provides for minimum

educational standards to which private schools must adhere.""8

Generally, these standards are enforced through state compulsory-
attendance laws.' 8s Some states authorize punitive actions against
the parents of the child."' Although compulsory-attendance re-

247.

The Court and the legislatures have recognized that "private education
has played and is playing a significant and valuable role in raising national
levels of knowledge, competence, and experience. Americans care about the
quality of the secular education available to their children. They have consid-

ered high quality education to be an indispensable ingredient for achieving

the kind of nation and the kind of citizenry, that they have desired to create

[W]e cannot agree. . . that all teaching in a sectarian school is religious

or that the processes of secular and religious training are so intertwined [that

secular textbooks become instruments of religious training] ....
Id. at 247-48 (1968) (emphasis added). See also Wisconsin v. Yoder, 406 U.S. 212, 213
(1971) (citing Pierce v. Society of Sisters, 268 U.S. 510, 534 (1925)).

182. Board of Educ. v. Allen, 392 U.S. 236, 247-48 (1968); State v. Garber, 197 Kan.
567, 572, 419 P.2d 896, 900-01 (1966); State v. Williams, 253 N.C. 337, 341, 117 S.E.2d 444,

448 (1960); Santa Fe Community School v. New Mexico State Bd. of Educ., 85 N.M. 783,
784, 518 P.2d 272, 273 (1974); State ex rel. Nagle v. Olin, 64 Ohio St. 2d 341, 352, 415
N.E.2d 279, 287 (1980).

183. See, e.g., Sheehan v. Scott, 520 F.2d 825, 828 (7th Cir. 1975) (the court held that
the state power to compel school attendance is unquestioned); State ex rel. Douglas v. Faith
Baptist Church of Louisville, 207 Neb. 802, 811, 301 N.W.2d 571, 577 (1981); Meyerkorth v.
State, 173 Neb. 889, 899, 115 N.W.2d 585, 591 (1962); State v. Shaver, 294 N.W.2d 883, 897

(N.D. 1980); see also State v. Garber, 197 Kan. 567, 572-73, 419 P.2d 896, 900-01 (1966) (the
court held that the state may require that all children of proper age attend some school, and
the natural rights of a parent are subordinate to the police power of the state and may be
restricted by municipal law providing minimum educational standards).

184. Wisconsin v. Yoder, 406 U.S. 205, 215 (1972). See supra text accompanying notes

109-10.
185. See Nebraska Survey, supra note 7. This survey tabulates responses by each of the

fifty state departments of education concerning their private school regulation.

186. Id.
187. See P.M. Lines, Private Education Alternatives and State Regulation 3 (August,

1981) (Ms. Lines, Director of Law and Education Center, Educ. Comm'n of the States, ana-
lyzes the degree of regulation imposed by the different state statutory schemes on compul-

sory attendance) (on file with the Educ. Comm'n of the States).
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quirements vary from state to state in scope and effect,' " the law
in almost every state provides for fines and jail sentences for par-

ents who fail to comply, as well as for truancy charges and possible

state custody of the child. "

States disagree, however, on the degree to which state law may

regulate private schools to meet the required minimum standards:

some states require state approval by state certification of teachers

and schools, 90 others require state approval by compliance with
certain course requirements;1 9' and some require merely minimal

evidence that private schools are operating.'92 At least one state

has gone so far as to exempt altogether private religious schools

from state curricular regulation. 98

Prior to 1976, regulation of private schools in Vermont was ac-

complished by enforcing Title 16, section 166 of Vermont Statutes

Annotated'94 with the sanctions of Title 16, section 1121 of Ver-

mont Statutes Annotated. 98 Section 166, the Private School Ap-
proval Act, set forth the approval requirements for private schools

but lacked sanctions. Section 1121, the Compulsory Attendance
Act, provided an enforcement mechanism. 96 The enforcement

mechanism was activated if a child was not receiving a public or an
"equivalent" education. The Vermont Department of Education,

in an effort to enforce the approval requirements of section 166,

construed "equivalent education" to mean education in an ap-
proved school. 97 When a child attended an unapproved school,

then, the department found that child was not receiving an

equivalent education and therefore was truant. The state en-

couraged the registration of private schools by prosecuting the par-

188. Id.

189. Id.
190. See, e.g., N.D. CENr. CODE §§ 15-34.1-03(1), 15-41-25 (1981).
191. See, e.g., ARK. STAT. ANN. § 80-4302 (Supp. 1980); CONN. GEN. STAT. ANN. §§ 10-

188 (West 1977).

192. See GA. CODE ANN. §§ 32-2104, 32-2114 (1980); MD. EDUC. CODE ANN. § 2-205 (o)

(1978 & Supp. 1981); id. § 2-304 (1978).

193. N.C. GEN. STAT. §§ 115C-547-115C-554 (1982); see also Note, The State and the

Sectarian Education: Regulation and Deregulation, 1980 DUKE L.J. 801, 833-34 (1980)
[hereinafter cited as Sectarian Education].

194. VT. STAT. ANN. tit. 16, § 166 (1974).
195. Id. § 1121.

196. Id. §§ 1121, 1127.
197. See Note, Private Schools in Vermont: The "Equivalency Exception" to Compul-

sory Public School Attendance-State v. LaBarge, 2 VT. L. REv. 205, 205-06 n.7 (1977)

[hereinafter cited as The Equivalency Exception].

[Vol. 8:75
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ents of children attending an unregistered, unapproved private

school for failing to furnish such children with "equivalent

education.""'

In 1976, the Vermont Supreme Court exposed the fundamen-

tal weakness in this statutory scheme. In State v. LaBarge,1 9" the

court barred the department from using the terms "approved" and
"equivalent" interchangeably by finding that the Compulsory At-

tendance Act and the Private School Approval Act were not in-

tended to be synonymous.20 In LaBarge, the state had attempted

to prosecute parents for truancy when their school-age children

were sent to an unapproved school; this was an attempt to enforce

the state's private school approval requirements. The court recited

the facts in LaBarge as follows: "[T]he school at which [the chil-

dren] were being educated was a private school, apparently of reli-
gious affiliation and admittedly not approved under 16 V.S.A. §

166. The school had applied for such approval but was found defi-

cient .... [It was] invited to reapply when [the deficiencies] were
remedied."20' 1 The school did not reapply for approval status and

on this basis the state prosecuted the parents of its pupils for tru-

ancy. The LaBarge court dismissed the charges against the parents

because the prosecution was "based entirely on the status of the

school . . . being unapproved ... .",,02 The court reasoned that
the truancy statute could not be taken to require attendance exclu-

sively at approved schools because "a parent's right to provide an
'equivalent education' to his child at home" is constitutionally rec-

ognizedY°5 In addition, the court noted there is a "special statutory

duty given the state department of education to make such an

equivalency determination under 16 V.S.A. § 1121(b). ' 2°

198. Id.

199. State v. LaBarge, 134 Vt. 276, 357 A.2d 121 (1976).

200. The LaBarge court reasoned:
[Tihe Legislature. .. intended to distinguish ["equivalent education" in VT.

STAT. ANN. tit. 16, § 1121(a) (1974)] from the concept of school "approval"

[because, although] an "approved" school may always meet] the standard of

equivalency . . . "approval" may be denied on a ground unrelated to . . .
"equivalency" . . . . It is for that reason that there is the special statutory

duty given the state department of education to make such an equivalency

determination under 16 V.S.A. § 1121(b).

134 Vt. 276, 280-81, 357 A.2d 121, 124-25 (1976); see also The Equivalency Exception,

supra note 197, at 206.

201. 134 Vt. at 277, 357 A.2d at 123.

202. Id. at 281, 357 A.2d at 125.

203. Id. at 280, 357 A.2d at 124.

204. Id. at 280-81, 357 A.2d at 125.
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Until amended in 1981, however, Vermont's Compulsory At-
tendance Act 205 did not specify any standards under which the
state could fulfill this equivalency duty. Moreover, the Private
School Approval Act2" prior to 1981 lacked sanctions to enforce
private-school compliance. In LaBarge, the state was unable to en-
force its private school registration requirement for three major
reasons. The court found: (1) the burden to establish truancy
rested on the state;20 7 (2) there was no penalty imposed under the
Private School Approval Act against schools which chose not to
apply for state approval;20 8 and (3) there was no other state re-
quirement for registration of private schools within the statutory
scheme.2 0e

Without enforced registration, the state could not locate or
ascertain the existence of unregistered private schools unless they
voluntarily complied. Since the state had no means to locate unre-
gistered private schools, it could not enforce any enrollment record
requirement. Without private school enrollment data, the state
could not distinguish between attendance at an unregistered pri-
vate school and truancy from a public or registered private school.
Therefore, the state could not enforce its compulsory-attendance
statute for the benefit of any of its citizens or for its students,
whether in an approved educational program in the home, the
public sector, or the private sector.

At the same time, the state could not ascertain the quality of
education provided in private schools because of its ineffective reg-
istration provision. The result of these deficiences in the statutory
scheme was that the state was unable to require even a threshold
level of education in private schools. This flaw handcuffed the
state's effectiveness in providing the benefits of an adequate edu-
cation-a recognized and conceded interest which falls within the
state's powers.2 10 Because the LaBarge decision precluded the state

205. VT. STAT. ANN. tit. 16, § 1121 (1974).
206. Id. § 166.
207. 134 Vt. at 277, 357 A.2d at 123 (1976); see Senate Jud. Comm. Hearing, supra

note 27, at 5 (testimony of Robert B. Luce).
208. See VT. STAT. ANN. tit. 16, § 166 (1974); LaBarge, 134 Vt. at 280, 357 A.2d at 124-

25.
209. See VT. STAT. ANN. tit. 16 (1974).
210. Board of Educ. v. Allen, 392 U.S. 236, 245 (1968); Pierce v. Society of Sisters, 268

U.S. 510, 535 (1925); State v. Garber, 197 Kan. 567, 572, 419 P.2d 896, 900 (1966); State v.
Williams, 253 N.C. 337, 341, 117 S.E.2d 444, 448 (1960) (quoting Pierce v. Society of Sisters,
268 U.S. 510 (1925)); Santa Fe Community School v. New Mexico State Bd. of Educ., 85

[Vol. 8:75
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from exercising this function under its then current statutory

scheme, to this extent LaBarge represented an invitation to the

legislature to correct the statutory deficiencies."'

The primary reason for the court's holding in LaBarge was a

finding that "approval," under the Private School Approval Act,

was a much more comprehensive standard than "equivalency,"

which, under the Compulsory Attendance Act, was only a measure-

ment of curriculum adequacy. In finding these two standards to be

distinct, the court also disapproved of the unnecessarily broad re-

quirements of the Private School Approval Act, which allowed the

State Board of Education to evaluate schools by such crtieria as:

"financial capacity, faculty, curriculum, physical facilities, and spe-

cial services." 212 The questionable constitutionality of limiting

compulsory school attendance to approved institutions was raised

by the LaBarge court in these terms:

In the light of what is involved in "approval," the state would
be hard put to constitutionally justify limiting the right of
normal, unhandicapped youngsters to attendance at "ap-
proved" institutions.

Reading "approval" for "equivalent education" would
subject parents to truancy complaints if the school, for exam-
ple, failed to acquire sufficient library resources or even li-

brary tables and chairs to keep up with the enrollment, or if,
for some reason, its financial stability suddenly looked risky
to the board. This is hardly justification to convert innocent
acts for the benefit of children into crimes on the part of the
parents 18

A representative of the Vermont Department of Education said of

section 166:

[I]f there were [an enforcement provision in section 166] I
would question whether the statute would be upheld [as con-
stitutional] because it involves a detailed analysis of the
school's finances, administrative structure, et cetera. I don't
believe the state has sufficient compelling justification for
making those . .. requirements. "

N.M. 783, 784, 518 P.2d 272, 273 (1974); State ex. rel. Nagle v. Olin, 64 Ohio St. 2d 341, 352,

415 N.E.2d 279, 287 (1980).

211. The Equivalency Exception, supra note 197, at 216.

212. VT. STAT. ANN. tit. 16, § 166 (1974).

213. 134 Vt. at 280, 357 A.2d at 124-25.

214. Senate Jud. Comm. Hearing, supra note 27, at 11 (testimony of Robert B. Luce).
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The Private School Approval Act had other deficiencies as
well. It offered no specific standard to guide the state in evaluating
each of the criteria set forth in the statute except as to whether
"the school has the resources required to meet its stated objec-
tives. '"2 6 An otherwise constitutional authorizing statute may be
unconstitutional for delegating too much discretion to an adminis-
trative agency, an "unwarranted delegation of legislative power. "'21

The delegation doctrine, formulated by the United States Supreme
Court, has led to the invalidation of such legislation in the past,1

and continues to have a strong impact on state court decisions.21

At the same time, the lack of specific quantifiable standards in
Vermont's Private School Approval Act may well have made the
statute void for vagueness.219

The LaBarge court implied that the statute could have fallen
under constitutional attack were there no other way to curb the
potentially vague scope of state regulation authorized under the
Private School Approval Act.22 0 The court, however, did not find it
necessary to strike down the Vermont statute on constitutional
grounds because finding "equivalence" and "approval" non-
interchangeable " restricted the state's ability to use the statute's
offending language. 22 This constitutional issue became moot after
LaBarge, because after that decision, the state could no longer reg-
ulate unregistered private schools by truancy prosecution and the
statutes provided no other effective sanction against non-registra-
tion. After LaBarge, the state could no longer enforce any regula-
tion, regardless of its constitutionality, on an unregistered private
school. To avoid state regulation under the Private School Ap-
proval Act, a private school needed only to refuse to register for

215. VT. STAT. ANN. tit. 16, § 166 (1974).
216. State v. Williams, 253 N.C. 337, 347, 117 S.E.2d 444, 451 (1960).

217. Schechter Poultry Corp. v. United States, 295 U.S. 495 (1935); Panama Refining

Co. v. Ryan, 293 U.S. 388 (1935).

218. Although Supreme Court decisions since Schechter have avoided the delegation

doctrine to strike down certain federal administrative regulations, Schechter and Panama

have never been overruled and stand for the proposition that Congress cannot "vote itself

out of business." Wright, Beyond Discretionary Justice, 81 YALE L.J. 575, 582-86 (1972). On

the other hand, the delegation doctrine remains active in state decisions, due to the states'

antipathy to discriminatory administration and uncertainty of standards. L.L. JA.FE, JUDI-

CIAL CONTROL OF ADMINISTRATIVE ACTION, 76-77 (1965); see, e.g., State v. Williams, 253 N.C.
337, 347, 117 S.E.2d 444, 451 (1960).

219. See generally DAvis, ADMINISTRATiVE LAW TEXT §§ 2.01-2.08 (3d ed. 1975).
220. See supra text accompanying note 213.

221. See supra text accompanying notes 199-213.

222. See supra note 212 and accompanying text.
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approval evaluation.

IV. POST-AMENDMENT ANALYSIS

The implications of the LaBarge decision were amplified by

the recent proliferation of private schools.2 With state access de-

pending solely on these schools' voluntary registration,22 reform of

Vermont's private school regulations became imperative. In 1981

and 1982, several proposals were considered by the Vermont Legis-
lature.225 As a result of much deliberation, 2 Act 151 was enacted
into law on April 13, 1982."s

Act 151 provides a coordinated statutory scheme for the regu-

lation of private and public schools. Its scope encompasses: com-

pulsory attendance, 228 course of study requirements, 2 home study
program rules," 0 public school approval requirements," 1 state reg-

istration and reporting requirements of private schools,"' private

school approval requirements,2" and state board powers and
duties."

The scheme corrects some of the pre-amendment weaknesses

by using more clearly defined and self-contained langauge.
"Equivalent education," for example, has been totally deleted," 5

223. In Vermont alone there are at present over twenty fundamentalist schools. Letter

from Rev. Paul Weaver to Deborah McCoy (October 1981) (on file with the Vermont Law
Review). See supra notes 3-6 and accompanying text for growth trends nationwide.

224. See supra text following note 209.

225. See supra notes 27-30 and accompanying text.

226. Study of the various proposals was made by the Senate Education Committee,

supra note 5, the Senate Judiciary Committee, supra note 27, and the House Education

Committee, supra note 27.

227. Bill number S.R. 170 was passed by the Senate on March 27, 1981, VT. SENATE J.

372 (Bien. Seas. 1981), and a version of the same bill was passed by the House on February

17, 1982, VT. HOUSE J. 183-86 (Adj. Sess. 1982). To coordinate the two versions, a Commit-

tee of Conference was appointed by the Senate on February 26, 1982, VT. SENATE J. 210

(Adj. Sess. 1982), and by the House on March 4, 1982, VT. HOUSE J. 278 (Adj. Sess. 1982).

The coordinated bill from this committee was adopted by the House on March 31, 1982, VT.

HOUSE J. 526-28 (Adj. Sess. 1982) and by the Senate on April 6, 1982, VT. SENATE J. 414-16

(Adj. Seas. 1982). As a result, Number 151, An Act Relating to Private Schools, was signed

by Governor Snelling on April 13, 1982, VT. SENATE J. 561 (Adj. Sess. 1982).

228. VT. STAT. ANN. tit. 16, §§ 1121, 1127 (Supp. 1982).

229. Id. § 906.

230. Id. §§ 164(14), 166a.

231. Id. § 165.

232. Id. § 165a.

233. Id. § 166.

234. Id. § 164.

235. Id. § 1121. Compare § 1121 with VT. STAT. ANN. tit. 16, § 1121 (1974).
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and a definition of "approved private school" has been added
which is specifically restricted in scope to the new section 166.96
These changes plainly demonstrate legislative intent to avoid the
interchangeability of "approval" and "equivalence" as addressed in
the LaBarge decision. 37 In addition, Act 151 offers private schools
an option to avoid state approval altogether.

A. The Reporting Private School Act

The scheme contemplated by Act 151 gives the private school
a choice between applying for "approval, ' "ss or "reporting"23 9 to
the state. The Reporting Private School Act240 requires reporting

236. VT. STAT. ANN. tit. 16, § 11(20) (Supp. 1982).
237. To further clarify the legislative intent of amended section 166, the legislature also

could have eliminated from that section the term "approval." By substituting "qualifica-

tion" for "approval," the legislators would have enforced noninterchangeability, and would

also have avoided the connotation of "endorsement." The state is not constitutionally em-

powered to endorse private church-schools. See supra text accompanying note 46. Such

state action poses entanglement problems. "Qualification" connotes a relation only to com-

pliance with the act's criteria. Therefore, not only would the use of the word "qualification"

be constitutionally more appropriate, but it would more accurately reflect the statute's in-

tended function.

The Vermont Board of Education propounded this change in its proposal, An Act to

Amend 16 V.S.A. § 166 Relating to Approval of Private Schools (on file with the Vermont
Dep't Educ.). This proposal was ratified by the State Board of Education in 1981, but was

never officially proposed before the state legislature because it did not receive a sponsor.

238. VT. STAT. ANN. tit. 16, § 166.
239. Id. § 165a (Supp. 1982).

240. § 165a. Reporting private schools

(a) On presentation in proper form, the state board or its designee shall

accept and file a report under this section. No report may be filed earlier

than three months before the school year begins.

(b) A report under this section is in proper form if it contains:

(1) a statement of the hours and days the school will be in session for the

remainder of the school year; and

(2) a statement of the school's objectives which includes, at minimum,

the following:

(A) the school will prepare and maintain attendance records for each pu-

pil enrolled or regularly attending classes;

(B) at least once each year the school will assess each pupil's progress

and will maintain records of that assessment;

(C) the school will have teachers and materials sufficient to provide the

minimum course of study; and

(D) the school's course of study will include the minimum course of

study.

(c) A reporting private school shall provide to the person responsible for

each of its pupils a copy of its currently filed statement of objectives and a

copy of this section. The copy shall be provided when the pupil enrolls or

before September 1, whichever comes later. Failure to comply with this sec-

tion may create a permissible inference of false advertising in violation of §
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private schools to submit records of the names and addresses of

their pupils upon enrollment and termination, pupil attendance,
school objectives, school session length, and the adequacy of its
teachers, materials, and course of study. Although the statute re-
quires a minimum course of study2" as defined in section 906,242
the Reporting Private School Act does not give the state the power
to evaluate the reporting private school's course of study beyond
this threshold level nor does it provide the state with the power for
on-site inspection or review of the reported criteria. This compro-
mise measure was acceptable to the fundamentalists2 8 who felt
they should furnish attendance information 244 but could not accept
on-site inspection."45 The reason fundamentalists are reluctant to

interface with the state in any fashion, according to Reverend
Weaver, spokesman for a group of fundamentalist schools in Ver-
mont, 4 is that the state's presence can be intimidating and is an
unnecessary intrusion to the church.247 Reverend Weaver stated

that the fundamentalist schools could accept making a statement
as to the school's activities or signing a form as to this information
if the burden of proof were on the Department of Education to
disprove these things once the statement was made."'

In addition, the Reporting Private School Act does not require

2005 of 13 V.S.A.

(d) Failure to comply with the minimum course of study, as reported to

the commissioner of education, and to the person responsible for each pupil,

is subject to the provisions of 9 V.S.A. chapter 63 and all the remedies pro-

vided therein.

(e) Each reporting private school shall provide to the commissioner on

October 1 of each year the names and addresses of its enrolled pupils. Within

seven days of the termination of a pupil's enrollment, the reporting private

school shall notify the commissioner of the name and address of the pupil.

The commissioner shall forthwith notify the appropriate school officials as

provided in section 1126 of this title.-Added 1981, No. 151 (Adj. Sess.), § 7.

VT. STAT. ANN. tit. 16, § 165a (Supp. 1982).

241. Id. § 165a(b)(2)(D), (d).

242. Id. § 906.
243. "[It is our unanimous vote that we can fully support S.170... in its present form

... . We believe that it reflects a dedicated effort [dealing] with our concerns directly."

House Educ. Comm. Hearing, supra note 27, at 4 (testimony of Rev. Paul Weaver, repre-

senting Christian Schools of Vermont).

244. Id. at 20.

245. Id. at 13.

246. Rev. Paul Weaver is President of the Christian Schools of Vermont and pastor of

Trinity Baptist Church, Williston, Vermont. See Senate Educ. Comm. Hearing, supra note

5, at 3, 12.

247. Id. at 8.

248. Id. at 13.
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state "approval" of its program and so affords the fundamentalists,
who view state approval requirements as an invasion of their right
to freely exercise their religion," 9 an alternative to state approval

which is somewhat more acceptable.5 0 If a private school opts to

report under section 165a, that school's report fulfills the state's

qualification requirements, and there is no need for a reporting

school to submit to state approval.

As an assurance of adequate education, the Reporting Private

School Act may fail in its essential purpose. The statute does not
require reporting private school reports to be made in good faith.

There are no sanctions to compel the submission of accurate en-
rollment records. There is no provision for state inspection or po-

licing of each private school's curriculum, teachers, or facilities.

Evaluation of each private school cannot be initiated by the state

in any way. Only the person responsible for a pupil may activate

state evaluation of the private school's curricular standards by ini-

tiating a complaint to the Commissioner of Education. Robert B.
Luce, Legal Counsel for the Vermont Department of Education,

wrote of the statute:

The State Board of Education is given no authority to inspect
reporting schools or to take any action when it has reason to
believe that a reporting school is not meeting its stated objec-
tives. Enforcement of requirements is left up to States Attor-
neys or the Attorney General who may file criminal charges
for false advertising. Successful prosecution requires a com-
plaint and proof "beyond a reasonable doubt" that stated
objectives are not being met. 51

The weakness in this procedure is that the educational deficiency

is discovered after the pupil has suffered an inadequate education.
The Nebraska Supreme Court described this dilemma: "If the defi-

ciency of the education being afforded is not discovered until the

end of the year, the child has wasted that year. '"25 The Reporting

249. See supra text accompanying notes 10-19.
250. See, e.g., House Educ. Comm. Hearing, supra note 27, at 17-18 (testimony of Rev.

Albert Collins). "[W]e appreciate that category of reporting private school .... So I appre-
ciate the opportunity that this bill provides . . .without the aspect of control and licen-
sure." Id.

251. Memorandum for Vermont Dep't Educ., Robert B. Luce, Legal Counsel to Ver-
mont Board of Educ. (discussing S.R. 170, Registration of Private Schools) (February 11,
1982), reaffirmed as applicable to Act 151 in a letter from Robert B. Luce to Deborah S.
McCoy (October 27, 1982) (on file with the Vermont Law Review).

252. State ex rel. Douglas v. Faith Baptist Church, 207 Neb. 802, 817, 301 N.W.2d 571,

[Vol. 8:75
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Private School Act, in fact, may prove to be little better than the
pre-amendment statutory scheme, because the control of adequate

alternative education remains at the caprice of the private school

operator.

B. The Private School Approval Act

The amended Private School Approval Act,253 on the other

hand, requires an affirmative finding by the state, after an oppor-

tunity for a hearing, as to whether the applying school is providing

a minimum course of study and whether it substantially complies
with the board's rules for approved private schools. To some fun-

damentalists, this standard is more intrusive than the reporting

school standard because it requires state evaluation and because

the "approval" language implies endorsement.2 54

579 (1981).

253. § 166. Approval of private schools

(a) On application, the state board shall approve a private school if it finds,

after opportunity for hearing, that the school provides a minimum course of

study and that it substantially complies with the board's rules for approved

private schools. Approval may be granted without state board evaluation in

the case of any school accredited by a private, state or regional agency recog-

nized by the state board for accrediting purposes.

(b) Approvals under this section shall be for a term established by rule of the

board but not greater than five years.

(c) An approved private school shall provide to the person responsible for

each of its pupils, prior to accepting any money for that pupil, an accurate

statement in writing of its status under this section, and a copy of this sec-

tion. Failure to comply with this provision may create a permissible inference

of false advertising in violation of § 2005 of 13 V.S.A.

(d) Each approved private school shall provide to the commisioner on Octo-

ber 1 of each year the names and addresses of its enrolled pupils. Within

seven days of the termination of a pupil's enrollment, the approved private

school shall notify the commissioner of the name and address of the pupil.

The commissioner shall forthwith notify the appropriate school officials as

provided in section 1126 of this title.

(e) The state board may revoke or suspend the approval of a private school,

after opportunity for hearing, for substantial failure to comply with the mini-

mum course of study, for failure to comply with the board's rules for ap-

proved private schools, or for failure to report under subsection (d). Upon

revocation or suspension, students enrolled in that school shall become tru-

ant unless they enroll in an approved public school, approved or reporting
private school or approved home instruction program. Amended 1981, No.

151 (Adj. Sess.), § 8.

VT. STAT. ANN. tit. 16, § 166 (Supp. 1982).

254. See, e.g., House Educ. Comm. Hearing, supra note 27, at 19 (testimony of Rebecca

Merriam) "It is a . . . usurpation . . . of private enterprise when . .. Ithe State Board

makels] rules for approved private schools. ... Id.



Vermont Law Review

The minimum course of study is emphasized throughout Act
151. The Act defines the minimum course of study as:

learning experiences adapted to a pupil's age and ability in
the fields of:
(1) Basic communications skills, including reading, writing,
and the use of numbers;
(2) Citizenship, history, and government in Vermont and the
United States;
(3) Physical education and principles of health including the
effects of tobacco, alcoholic drinks, and drugs on the human
system and on society;
(4) English, American and other literature; and
(5) The natural sciences. 55

These requirements are a prerequisite for public school, 5 private
school,257 and home study program approval,2 8 and must be in-
cluded in reporting private school reports as well.2" The Vermont
State Legislature has included a minimum course of study require-
ment in every type of instruction under Vermont's statutory
scheme and, therefore, has illustrated its conceded interest in pro-
viding at least a base-line standard of education for its citizens6 0

under Act 151.

To explain the need for the inclusion of such "obvious" re-
quirements, one representative for the state said,

The purpose of the bill is to enable . . . the state to step in
... if [the private school] does not teach reading because

there is a philosophy that children should not read ....
[T]here are groups in existence that have that kind of philos-
ophy. We have had experiences where children were gathered
in what were called schools, but not receiving even the most
basic education .... 26

The Act also requires that the names and addresses of all
pupils enrolled in reporting private schools,' 2

2 approved private

255. VT. STAT. ANN. tit. 16, § 906(b) (Supp. 1982).
256. Id. § 165.
257. Id. § 166.
258. Id. § 166a.
259. Id. § 165a.
260. See supra notes 180-81 and accompanying text.
261. Senate Jud. Comm. Hearing, supra note 27, at 7 (testimony of Robert B. Luce,

Counsel for Vermont Dep't Educ.), See also Page, Church in 'Spiritual Warfare,' Burns
Recordings, Tapes, Books, Burlington Free Press, Oct. 5, 1982, at 1, col. 1.

262. VT. STAT. ANN. tit. 16, § 165a(e) (Supp. 1982).
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schools, 2
6 or approved home study programs""4 be provided to the

state annually. Requiring registration in all private educational

programs maintains the effectiveness of the compulsory-attend-

ance statute and furthers the state goal to ensure adequate educa-

tion for all its citizens. The amended Private School Approval Act

remedies the ineffectiveness of its pre-amendment counterpart by

specifically using the sanction of truancy6 5 to enforce substantial

compliance with the minimum course of study and any rules
promulgated by the State Board of Education for approved
schools.

The amended Private School Approval Act authorizes self-reg-

ulation for "any school accredited by a private, state or regional

agency recognized by the state board for accrediting purposes. ' '2

Self-regulating bodies or agencies have been Utilized in Vermont

for the regulation of Roman Catholic parochial schools.26 1 This has

been a satisfactory arrangement with the state and was offered by
the state in negotiations with the fundamentalist leaders as an al-

ternative to direct state regulation.26 8 The provision in subsection

(a) of the amended Private School Approval Act evidences the

state's intent to offer this as a viable alternative to direct regula-
tion by the state. 69 However, the Private School Approval Act,

even with this option, was rejected by the fundamentalists.27 0 As a

fundamentalist leader explained:

263. Id. § 166(d).

264. Id. § 166a(d).

265. Id. § 166(e).

266. Id. § 166(a).

267. Senate Educ. Comm. Hearing, supra note 5, at 11 (testimony of Sen. Richard

Soule).

Robert B. Luce, Legal Counsel for the Vermont Department of Education, explained

the self-review system in this way:

[Any institution, any school accredited by any accrediting institution recog-

nized by the state board for that purpose is essentially exempt from [state]

review. They are recognized as approved: recognized as registered. . . .They

are not subject to review by the state as long as they continue to be accred-

ited. The Catholic Diocese in this state accredits its own schools. They have

grouped together, formed an accrediting agency, . . . developed rules: a sys-

tem for accreditation ...which system has been approved by the [state]

board. They are outside the system [of state review).

Senate Jud. Comm. Hearing, supra note 27, at 16 (testimony of Robert B. Luce).

268. Interview with Robert B. Luce, Legal Counsel for the Vermont Dep't Educ., in

Montpelier, Vermont (October 16, 1981).

269. VT. STAT. ANN. tit. 16, § 166(a) (Supp. 1982).

270. Senate Educ. Comm. Hearing, supra note 5, at 12 (testimony of Rev. Paul

Weaver).
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Each of our churches and schools are autonomous, indepen-
dent in their structure . . . . [Although] I am representing
the Christian Schools of Vermont, . . . I could not, as presi-
dent of the group, see how I could. . . go into another clergy-
man's school and make the judgment as to whether that
[school] was complying with ... things. . . set upon me by
the State Board of Education.

7 1

The lack of uniformity of belief among the many fundamentalist

schools makes impossible the creation of a regulating body under

their religious auspices. With Biblical interpretation differing from

clergyman to clergyman, there is no exact commonality of beliefs

among the various fundamentalist church-schools."2 Therefore, al-
though the Private School Approval Act contemplates regulation

only of secular subjects, fundamentalist ministers believe that even
a self-regulating agency would be an untenable intrusion into the
religious freedom of that facility.273 Perhaps even more basically,

fundamentalists suspect the self-review process as a toe-hold for

state oversight of their institutions. As one fundamentalist leader

explained:

[The] particular accrediting procedure that the Catholic
Diocese has makes the Catholic Diocese a surrogate of the
state and they have to submit [their agency's process) to the
state .... [This] is a dangerous way to go because once the
foot is in the door it will be more regulation and more regula-
tion and more regulation .... 274

The Department of Education, on the other hand, believes

that the self-review system provides an alternative to state review
which is tantamount to an exempt status. 75

Subsection (c) of amended section 166, the Private School Ap-
proval Act,'7 substantially follows the provisions of the pre-

271. Id.

272. Interview with Robert B. Luce, supra note 268.

273. Senate Educ. Comm. Hearing, supra note 5, at 8-12 (testimony of Rev. Paul

Weaver).

274. Senate Educ. Comm. Hearing, supra note 5, at 11-12 (testimony of Rev. Paul

Weaver).

275. Robert B. Luce, Legal Counsel for the Vermont Dep't Educ., stated that any

school accredited by a self-regulating agency would be "essentially exempt from review

.... They don't have to go through any kind of process. They are not subject to review by

the state as long as they continue to be accredited .... They are outside the system."

Senate Jud. Comm. Hearing, supra note 27, at 16 (testimony of Robert B. Luce).

276. VT. STAT. ANN. tit. 16, § 166(c) (Supp. 1982).
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amendment Private School Approval Act 27" by requiring all private

schools to provide an accurate written statement of its status to

the person responsible for each of its pupils, before accepting any

money for that pupil. Subsection (c) of amended section 165a, the

Reporting Private School Act,7 8 requires the reporting school to

provide a copy of its currently filed statement of objectives to the

person responsible for each of its pupils. These provisions are con-

sumer protection clauses27 9 and fulfill the state function of ensur-
ing, by means of its police power, that each private school program
will provide basic minimum curricula according to state standards.

C. The Compulsory Attendance Act

Act 151 also encompasses an amended version of section 1121,

the Compulsory Attendance Act o.28 This statute was designed to

work in conjunction with the amended Private School Approval

Act.2 81 The current section 1121 resolves the ambiguities in the re-

lationship between the pre-amendment Compulsory Attendance

Act and the pre-amendment Private School Approval Act which

were identified in the LaBarge decision. 82

The amended Compulsory Attendance Act 2 83 requires persons

having legal custody of children between seven and sixteen years

old to send such children to "an approved public school or an ap-
proved or reporting private school for the full number of days for

which that school is held. .... ,,2" This language offers a parent a
choice between sending his or her child to a public or private

school which has been qualified pursuant to sections 165 and 166.

The change in the wording is significant in several respects. First,

277. Id. § 166(c) (1974).

278. Id. § 165a(c) (Supp. 1982).

279. The standard is the objectives as stated by the school . . . [which] shall

include . ..basic programs of study . . . . [The school provides] parents

with a statement of [its] objectives. If [it does] not live up to those objectives,

a parent may complain and the school's registration may be revoked. It is in

the nature of a consumer fraud provision.

Senate Jud. Comm. Hearing, supra note 27, at 10 (testimony of Robert B. Luce) (discussing

S.R. 170, § 166a(f) as passed by the Senate, which was enacted with some changes as VT.

STAT. ANN. tit. 16, § 165a(c) (Supp. 1982)).

280. VT. STAT. ANN. tit. 16, § 1121 (Supp. 1982).

281. Id. § 166.
282. See supra text accompanying note 200; see also The Equivalency Exception,

supra note 197.

283. VT. STAT. ANN. tit. 16, § 1121 (Supp. 1982)..

284. Id.

19831
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the statute requires that public schools be approved to qualify

under this section, thus taking away the presumption that public

schools are per se qualified institutions. Public schools must now

meet qualification standards similar to that of private schools to

avoid the truancy sanction.85 Second, the clause takes private
school attendance out of the category of "exceptions" and gives it

an affirmative status equal to that of public school attendance2 8

This change reflects the dramatic impact the private school has

had upon the educational posture of the state. Third, the clause,

by specifying "approved private or public school," activates sec-

tions 11(18) and 11(20) of Title 16, which restrict the meaning of
"approved" to sections 16587 and 166268 for the purpose of com-

pulsory-attendance requirements. This provision thus establishes

an affirmative relationship between the Compulsory Attendance

Act and the Approval statutes.

Subsections 1 through 4 of amended section 1121 contain no-

table changes in the exceptions to the compulsory rule,2 89 the most

significant of which is "an approved program of home instruc-

tion" 290  to substitute for the pre-amendment exception of
"equivalent education. ' 291 The change discards ambiguous general

terminology and replaces it with a specific exception defining

which educational programs the legislature intended to qualify as

exemptions to compulsory attendance. This explication eliminates

285. Id. § 165. See supra text accompanying notes 256-60.

286. Compare VT. STAT. ANN. tit. 16, § 1121 (1974) with VT. STAT. ANN. tit. 16, § 1121

(Supp. 1982).

287. Id. § 165 (Supp. 1982).

288. Id. § 166.

289. Act 151 adds a new section to Vermont's statutory scheme, VT. STAT. ANN. tit. 16,

§ 166a (Supp. 1982). Section 166a of Title 16 deals with the regulation of home study pro-

grams, and specifies certification and approval requirements. This section authorizes the

Commissioner of Education to approve home study programs, as opposed to determining
"equivalency" 'under the pre-amendment statute, Title 16, section 1121(b). Since the pre-

amendment section 1121(b) gives similar power to the State Department of Education to

determine "equivalency," the new section 166a provision follows the legislative purpose of

the pre-amendment statute. The Approval of Home Study Programs Act, however, provides

two specific guidelines which the state must follow in the approval process. Academic sub-

ject matter requirements must be met before the program may be approved. The act also

provides for a hearing for applicants seeking approval of their program and prior to revoca-

tion or suspension of approval of such a program. VT. STAT. ANN. tit. 16, § 166a(a), (e)

(Supp. 1982). These additions furnish constitutional safeguards from "unwarranted delega-

tion[s] of legislative power" to the board of education and from the danger of arbitrary

enforcement. See supra notes 216-19 and accompanying text.

290. VT. STAT. ANN. tit. 16, § 1121(2) (Supp. 1982).

291. Id. § 1121(a) (1974).
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the problem, addressed in the LaBarge decision, of borrowing the
sanctions of one statute to effectuate another without a clear dem-
onstration of legislative intent to support such action. 2

These subsections also indicate by implication that sections
165, 165a, and 166 afford the only standards for qualified school

attendance in the post-amendment statutory scheme because there
is no exemption from truancy available under these subsections for
attendance at an unapproved or nonreporting school. In addition,
the inability of the state to prosecute the parents of children not
attending an approved public or qualifying private school is elimi-
nated under the amended Compulsory Attendance Act. Under this
scheme, if the state has no access to an unexcused child's attend-
ance status, it is because that child is not attending an approved
public or qualified private school. This absence is grounds for tru-
ancy prosecution.

D. The Propriety of Act 151's Minimal Standards

The United States Supreme Court holds that the state has a
duty to protect the quality of education afforded its citizens
through its police powers.2 3 In order to do so, the state must be
able to account for all its school-age citizens in school programs
and to evaluate such programs to ensure that a minimum course of
study is being provided. Act 151 provides for state access to at-
tendance records by requiring each qualifying school or program
under sections 165a, 166, and 166a to file the names and addresses
of those attending that school or program with the state.2 " By

utilizing this system, the state can fulfill its responsibilities to all
its citizens in a simple, efficient way.

Other states have endorsed such provisions in their regulatory
schemes. In Roloff Evangelistic Enterprises v. State,29 for exam-
ple, the Texas court held that the Texas Child Care Licensing Act,
which establishes statewide minimum standards for safety of chil-
dren, ensures maintenance of those standards by inspection and
interviews, and regulates conditions in child care facilities through

a program of licensing for the purpose of protecting the physical

292. See supra text accompanying notes 199-200.

293. Board of Educ. v. Allen, 392 U.S. 236 (1968). See supra note 179 and accompany-

ing text.

294. VT. STAT. ANN. tit. 16, §§ 165a(e), 166(d), 166a(d) (Supp. 1982); see also id. §
165(b).

295. Roloff Evangelistic Enter., Inc. v. State, 556 S.W.2d 856 (Tex. Cir. App. 1977).

19831
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and mental well-being of children residing in those facilities, did
not in any way infringe upon or conflict with the religious beliefs
or religiously oriented facilities.296

On the other hand, the state's police powers are not without
limitation: state courts have found them limited to the reasonable
preservation of public safety, health, or morals. 97 In addition, such
regulations might be an unconstitutional entanglement between
church and state. Even if such a regulation only required publica-
tion of the church-school's status, and not the submission of the
church-school to direct state approval, it would be constitutionally
permissible. Noncompliance with the state licensure would indicate
substandard conditions. If the publicized, unapproved status of the
church-school discourages enrollment, the church-school could
claim that publication of this information constitutes an unconstu-
titional entanglement between church and state.

Furthermore, some fundamentalists argue that state educa-
tional standards are inadequate even to fulfill the state's own goal
of providing a minimal level of education to its citizens. Duncan
Kilmartin, spokesman for the National Organization of Christian
Schools, asserts that the standards set for public education are in-
adequate as educational prerequisites. In the Freeman's Report,2 98

a treatise discussing whether the state has the right and the cre-
dentials to arbitrate educational standards, Kilmartin relies heav-
ily on a magazine article reporting a decline in United States pub-
lic schools' teaching standards. 99 The article suggests that the
quality of education in this country is declining, citing instances of

296. [Tjhe legislative intent underlying the Child Care Licensing Act [is] "...

to protect the health, safety, and wellbeing of the children of the state who

reside in child care facilities."

To accomplish this intent, the Act establishes state wide minimum stan-

dards for the safety of such children, insures maintenance of these standards

by inspection and interviews, and regulates conditions in the facilities

through a program of licensing.

Id. at 858-59.

The statute's "provisions do not in any way conflict with appellants' beliefs, nor do they

restrict the exercise of those beliefs in any way." Id. at 859.

297. State v. Williams, 253 N.C. 337, 341, 117 S.E.2d 444, 447 (1960). The court cited a

number of state cases supporting this proposition, among them Grow System School v.

Board of Regents, 277 App. Div. 122, 98 N.Y.S.2d 834 (1950), which struck down as uncon-

stitutional legislation that required state approval of trade school tuition charges before a

license would be issued. State v. Williams at 337, 117 S.E.2d at 448.

298. D. Kilmartin, supra note 3.

299. Help! Teachers Can't Teach!, TIME, supra note 3, at 54-63.
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teacher incompetency,300 statistics on the drop in S.A.T. scores
over the last decade, 30 ' and inadequate educational reform. 2

The Freeman's Report confuses normative with descriptive

standards. The state cannot be accountable for every mediocre

teacher in the educational system, and regulatory legislation alone

will not correct the system's failings. Minimal standards, however,

are better than none at all. Legislation can set basic educational

requirements which will standardize, on a threshold level, public

expectations of the core skills necessary for successful assimilation
into society. However, the Freeman's Report is helpful in that it

offers a yardstick by which to measure the amended statutory

scheme:

The State's interest in compulsory attendance only arises
when the State has: first, defined appropriate education for
various age levels; second, given full and complete due process
notice of those standards of equivalent education to all con-
cerned; and third, determined if the child . is receiving an
equivalent education either in his home or at a nonpublic
school.3 03

All of the qualifying statutes encompassed in Act 151 fulfill

these three criteria. The first requirement is met by the minimum

course of study defined in section 906 and required as a measure of

qualification in sections 165(a), 165a(b)(C), and 166a(a)3 4 The op-

portunity for a hearing prior to state action relating to a school's or

program's change in qualifying status, found in sections 165(a), (c),
166(a), (e), and 166a(a), (e), fulfills the second requirement.30 5 Fi-

nally, the third requirement is met by the standards provided

under the qualifying statutes, sections 165 through 166a, and by

the compulsory-attendance requirements therein." 6

V. CONCLUSION

The effect of State v. LaBarge was to undermine the laws on
compulsory education and approval of private schools. Had no leg-
islative action been taken, the harm caused by this impotence

300. Id. at 55, 57.

301. Id. at 58.

302. Id. at 54.

303. D. Kilmartin, supra note 3, at 5.

304. VT. STAT. ANN. tit. 16, §§ 165(a), 165a(b)(C), 166(a), 166a(a) (Supp. 1982).

305. Id. §§ 165(a), (c), 166(a), (e), 166a(a), (e).

306. Id. §§ 165(c), 166(e), and 166a(e) (Supp. 1982).
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might have been felt in the welfare and criminal justice systems of
the state if children were thrust into society with inadequate prep-
aration.30 7 Following the LaBarge interpretation of the pre-amend-
ment statutory scheme, private schools could create any substan-
tive program and refuse to register or to be inspected without fear
of sanction. Not only were the requirements for private school ap-
proval in Title 16, section 166 unenforceable, but they were so
open-ended that they may have been unconstitutionally void for
vagueness and overbroad30 8 They were, in essence, deregulatory
regulations, which could lead, as a North Carolina educational offi-

cial predicted when that state deregulated, to having "some chil-
dren play poker at night for nine months [in order to receive] a
diploma." 09

Education is arguably essential in today's world. Without such
basic skills as reading, computation, and language arts, tomorrow's
adults could be isolated and jobless. Without a sense of history,
citizens will find it difficult to make responsible political choices.
Our freedom, in short, rests on our educational opportunity. It is
the state's duty to afford its citizens this opportunity.

Under Vermont's pre-amendment statutory scheme, the North
Carolina experience could have been repeated here.3 10 Since the
Vermont Board of Education could not locate private schools, or
enforce regulations on educational curricula if it did, the North
Carolina illustration might have forecast a vision of the future of
Vermont's educational system.

With this in mind, the Vermont Legislature enacted Act 151, a

coordinated system of amendments and additions to the regulation
of education in the state. Certain themes recur throughout the leg-

307. Senate Jud. Comm. Hearing, supra note 27, at 3 (testimony of Robert B. Luce).

308. See supra text accompanying notes 212-14.

309. Sectarian Education, supra note 193, at 834-35, quoting Brown, Private Schools

Held Free of N.C. Standards, Durham Morning Herald, Oct. 5, 1979, at § A, at 1, col. 2

(quoting Durham County Schools Superintendent Frank Yeager).

310. Robert Luce said of the pre-amendment statutory scheme:

If [private] schools are not going through the [approval] process, [the state]

has no information as to what is occurring. . . . We have no access to the

program in effect at the private school or in the home. That was what put us

in the situation where it was impossible to prosecute anyone ....

We have no way of knowing, under the current law, whether [children] are

studying or not, or whether they are attending some small private school that

no one ...knows exists.

Senate Jud. Comm. Hearing, supra note 27, at 5-6 (testimony of Robert B. Luce).
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islation. First, the noninterchangeability of statutory terms and

sanctions reaffirms the LaBarge decision' 11 Second, the approval

restriction of public school attendance and the elevation of private

school attendance from the section 1121 exceptions to coequality

with public school attendance reflects certain trends in today's so-

ciety. 1 ' In addition, each public or private educational program is

required to register with the state and submit names and addresses

of all pupils attending such program or school. Finally, each public

or private educational progam must provide a minimum course of

study as defined within the act. These basic themes represent con-

cessions to the fundamentalists and justifications for state regula-

tion of education.

Act 151 clearly demonstrates the legislature's intent to avoid

the LaBarge interchangeable language problem by deleting the

term "equivalent" and defining the term "approved" as relating

solely to the approval statutes. The compulsory-attendance re-

quirements reflect recognition of the impact of private schools on

our society. Private schools are growing in number and represent a

substantial portion of the educational facilities of this country.313 A

policy of deference to the private education sector is implemented

throughout Act 151 by segregating each type of private instruction

into an independent statute with its own set of criteria.

More difficult to understand, however, was the legislators' so-

lution to registration and minimum course of study requirements.

Despite the careful language delineating those requirements in

each section of the act, the Reporting Private School Act may be-

come a loophole whereby private schools can escape regulation.

There is no requirement that reporting private schools report in

good faith, and, except for the enforcement of its curricula require-

ment, there are no sanctions for inaccurate reporting, and there is

no provision for an independent and impartial inspection of these

schools to ensure that the reporting is accurate. Whether the Re-

porting Private School Act represents an acceptable concession by

creating an escape valve, or whether its very presence destroys the

311. See supra text accompanying notes 200, 236-37.

312. See supra text accompanying notes 300-04.

313. See supra notes 4-5 and accompanying text.
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force of the entire scheme by creating an uncontrollable leak in the

system, is an open question.3 14

Deborah S. McCoy

314. In voting against S.R. 170 on February 17, 1982, Representative Bloomberg of

Burlington explained, "I fear that this is the beginning of the breakdown of state supervi-

sion of our schools." 1982 VT. HousE J. 186 (Adj. Sess.). If he is right, then the efforts of the

legislature in drafting Act 151 will not have remedied the ineffectiveness of Vermont's pri-

vate school regulation statutes. It will merely have traded one loophole for another.
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